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Message Page 1 of 2 

Hodges, Keith 

From: Hodges, K e i i  -1 
Sent: Tuesday, January 17,2006 352 PM 

To: Hawey. Mark. Mr, Do0 OGC 

Subject: Request to Fotward Matetial. to the Iowa State Bar Assodation and to the US Army Standards of 
Conduct Office 

Mr. Harvey, 

1. Please see Colonel Brownback's email below. 

2. You are requested that when the materials have been sent, that you reply to this email and include the 
forwarding letter as an attachment. That email and attachment will be added to the filings inventory. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

From: Pete Brownback [mailto- 
Sent: Tuesday, January 17,2006 3:39 PM 
To: Hodges, Keith 
Subjeck Request to Forward Materials to the Iowa State Bar Association and to the US Army Standards of 
Conduct Offie 

Mr. Hodges, 

Please fonrvard the below email to Mr. Hawey and copy all interested patties in US v. Al Bahlul. 

COL Brownback 

M r - l i H m e ~  
Chief Clerk of Military Commissions 

A request for opinion in a matter concerning the Military Commission case of United States v. Al Bahlul 
was sent to the Iowa State Bar Association on 3 January 2006 (RE 128) and to the US Army Standards 
of Conduct Office (SOCO) on 4 January 2006 (RE 130). RE 141 (at Bahlul) 

Page 1 of 2 



Message Page 2 of 2 

As you are the custodian for all records of trial by military commission, I request that you forward the 
following Review Exhibits (RE) and other materials to the Iowa State Bar Association, so that their 
opinion, if any, when rendered can be based on a more complete account -- both factually and legally - 
of the issue of representation in A1 Bahlul. 

a. The entire PO 102 series of documents 
b. The current draft transcript of the 11 January 2006 session 
c. The Circuit Court opinion in US v. Hamdan. 

I also request that you advise the Iowa State Bar Association that the written ruling on Mr. A1 Bahlul's 
pro se request will be issued around the end of January 2006 and that you will make it available to them 
immediately thereafter. 

I would further request that if the Iowa State Bar Association wishes any other material that you provide 
it to them as soon as possible. 

I request that you also forward the current draft transcript of the 11 January 2006 session to SOCO and 
advise them of the pending written ruling on Mr. A1 Bahlul's request. 

In making these requests to you, I realize that you will be forwarding documents which may or will have 
had sensitive information redacted and that you may insert, where necessary, disclosure (or non- 
disclosure) statements - either in the text of the document or in footers thereto. 

Please insure that you provide a copy of all materials forwarded under this request to Mr. Hodges, the 
Assistant to the Presiding Oficer. 

Please note that there may be a future request for opinion in this case. However, the only parties to 
whom I wish matters forwarded at this time are Iowa k d  SOCO. If another request is made, I will be so 
advised promptly and I feel certain that the matters attached to any future request will contain all of the 
materials outlined above. 

A copy of this ernail has been provided to the counsel in US v. a1 Bahlul. 

Peter E. Brownback 111 
COL, J A  
Presiding Officer 

RE 141 (a1 Bahlul) 
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1 
UNITED STATES OF AMERICA 1 D - 101: Motion for an 

) Order Preserving Potential Evidence 
) 
) PROSECUTION RESPONSE v. 1 
1 

ALI HAMZA SULAYMAN AL BAHLUL ) 18 Jrnuary 2006 

1. This response is filed within the 7 calendar day requirement set out in paragraph 9 of 
Presiding Officer Memorandum (POM) 4-3. 

2. The motion is lqally insufficient. The Presiding Officer should deny the requested 
relief. 

3. FACTS: 

a) The Government does not concur with the Defense statement of facts. Much 
of the language in the Defiieslse statement. such as "inadvertently," "noticeably absent," 
and "deliberate attempt," is speculative in nature, aserting characterizations and 
attributing motivations unsupported by fact. 

b) On 9 January 2006, the Assistant to the Presiding Officers distributed copies 
of a compact disk (CD) containing the Review Exhibits (RE) received to date to the 
Prosecution and Defense. Each CD contained several electronic folders, named fbr the 
case to which the information in the folder pertained. The document attached to the ' 

defense motion was contained in the Khadr folder on that CD. No similar document 
appeared in the a1 Bahlul folder. The distribution of these CDs was consistent with POM 
4-3, Motions Practice, POM 8- 1, Trial Exhibits, and POM 12-1, Filing Inventory. The 
Prosecution did not receive hard copies of the al Bahlul RE filings fnnn the Assistant to 
the Presiding Officers. 

c) POM 2-2, dated 14 September 2005, specifies that the function of the Assistant 
to the Presiding Officers is "to provide advice in the performance of the -ding 
Officer's adjudicative and administrative functions." Paragraph 1, POM 2-2. The 
Assistant to the Residing Officers' duties include serving: 

as an attomey-assistant providing all necessary support to the Presiding 
Oflicers of Military Commissions in a broad array of legal issubs, to 
include functional responsibility for l e d  and other advice on substantive 
legal, procedural, logistical, atad administrative mattem and services to the 
Presding Officers, Military Commissions. 

Paragraph 2a, POM 2-2. 

RE 142 (a1 Bahlul) 
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d) Under Military Commission Instruction (MCI) 8, dated 16 September 2005, 
the duties of the Presiding Officer include "conducting appropriate in camera meetings to 
ficilitate efficient trial proceedings." Paragraph 5, MCI 8. There is no indication on the 
record that the present Detailed Defense Counsel has objected to "such conferences." 

d) On 10 January 2006, the Presiding Officer held an 8-5 conference with the 
Detailed Defhse Counsel, the Lead Prosecutor, and two of the Assistant Prosecutors. 
Inter aliu, the Presiding Officer and counsel for both parties discussed the sequence of 
matters anticipated during the session scheduled for the following day, 1 1 January 2006. 
The Presiding Officer repeatedly solicited comments or suggestions h m  counsel for 
both parties. Neither Prosecution nor Def- Counsel objected to the sequence of 
matters proposed by the Presiding Officer. The Presiding Officer infmed counsel for 
both parties that the Assistant to the Resid'ing Oacgs would disseminate that b o o n  
a draft script for the Commission session, as well as a draft script that the Presiding 
Officer intended to use if the Accused msserted his request to represent himself. The 
Detailed Defiense Counsel stated that he had not yet met with the Accused and was 
unable to state with certainty whether the Accused would reassert his request to represent 
himself. The Presiding Officer offered counsel fot both parties the opportunity to suggest 
changes to both draft saipts. Neither the Prosecution nor the Defense Counsel suggested 
or requested any change to the draft scripts. 

e) During the Commission proceedings on 1 1 January 2006, the Detailed Defense 
Counsel made no objection to the sequence of the colloquy between the Presiding Officer 
and the Accused. 

4. AUTHORITY: 

a) The moving party bears the burden of proof and persuasion. 

b) The sole legal authority cited by the Detailed Defease Counsel is not relevant 
to the request for relief. 

5. ARGUMENT: 

a) The document attached to the d e h  motion Mls within the scope of the 
assigned duties of the Assistant to the Presiding Officers. Furrher, the document, a 
proposed administrative plan for an orderly heaxing session in the Khadr case, does not 
pertain to Mr. a] Bahlul. There is no evidence to support the Defense's assertions that the 
document served some illicit purpose. 

b) The purported changes to the script reflect an adaptation of the standard script 
to the particular circumstances of the 1 I January 2006 session of the United States v. a1 
Bahlul. The Detailed Defense Counsel received prior notice of the adjustments to the 
script, and was present in the Commission procedngs that used that script as a 
guideline. The Detailed Defense Counsel did not object to the script behre or during the 
Commission proceeding. As with the attached Kahdr docmmt, thcre is no evidence to 

RE 142 (a1 Bahlul) 
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support the Defense's assertions that the adjustmeats to the script saved some illicit 
Purpo*. 

c) The Detailed Defense Counsel cannot meet his burden of proof based upon 
pure speculation. Further, the Detailed Defense Counsel has cited no relevant legal 
authority in support of the present motion. 

6. The Detailed Defense Counsel did not request oral argument This motion may be 
decided based upon the evidence contained in the record. No witnesses are required. 

WHEREFORE, the prosecution prays that the Presiding Officer deny the defense motion 
as legally insufficient. 

Lt Col, USAFR 
Prosecutor 

RE 142 (a1 Bahlul) 
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From: Hodqes, Keith 
Sent: ~huiidav.  Januaw 19.2006 12:14 PM 
To: 

Cc: 

Subject: 

Attachments: Referred Commission Cases - 18 Jan 06 v2.doc 

This  email i s  t o  provide long-range planning guidance t o  a l l  counsel  i n  t h e  following 
cases  : 

United S t a t e s  v a 1  Bahlul 
United S t a t e s  v Khadr 
United S t a t e s  v a 1  Qahtani  
United S t a t e s  v Barhoumi 
United S t a t e s  v a 1  Sharbi 
United S t a t e s  v Muhammad 

A l l  counsel  on a l l  t h e  above cases  a r e  t o  respond t o  t h e  Ass i s tan t  t h a t  you received t h i s  
email .  Defense, p l e a s e  a l s o  pay s p e c i a l  a t t e n t i o n  t o  paragraph 6 below. 

1. The Commission w i l l  hold a t r i a l / s e s s i o n  term t h e  week o f  27 February 2006 a t  
Guantanamo Bay Naval S ta t ion ,  Cuba. Counsel i n  t h e  above named cases  must b e  prepared t o  
conduct any and a l l  business  be fore  t h e  Commission t h a t  can be conducted a t  t h a t  time. The 
ind iv idua l  Pres iding Off ice r s ,  through t h e  Ass i s tan t ,  w i l l  work with counsel  t o  determine 
t h e  exac t  business  t o  be addressed. Col lec t ive ly ,  t h e  Pres iding O f f i c e r s  w i l l  set t h e  
exact  schedule and publ ish  it a t  a l a t e r  d a t e .  

2. The Off ice  of t h e  Pres iding O f f i c e r s  is advised t h a t  t h e r e  a r e  no Muslim Holy days 
dur ing t h e  above per iod .  I f  addressees have d i f f e r e n t  information,  p l e a s e  advise  soonest .  

3. The f i r s t  sess ion  of t h e  Commission may be held a s  e a r l y  a s  1300, 27 February 2006. The 
l a s t  sess ion  may be held a s  l a t e  a s  COB Friday, 3 March 2006. 

4 .  The Pres iding Off ice r s  request  t h a t  counsel f o r  those  cases t h a t  w i l l  n o t  be i n  sess ion  
a t  GTMO during t h i s  term s t i l l  be p resen t  a t  GTMO s o  t h a t  t h e  p a r t i e s  and t h e  PO can work 
together  t o  d i s c u s s  i s s u e s  and make p lans .  For example, a t  t h e  l a s t  term, t h e  p a r t i e s  were 
ab le  t o  d i scuss  and agree  on t h e  wording of Pro tec t ive  Orders. The Pres iding Off ice r s  a r e  
aware of  t h e  l i m i t a t i o n s  on conferences and discuss ions  versus  what must be resolved i n  a 
sess ion.  A l l  counsel  should ob ta in  t h e  appropr ia te  country c learances  and make o t h e r  
necessary l o g i s t i c a l  arrangements. RE 143 

Page 1 of 3 
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5. If any counsel in the above listed cases cannot be at GTMO during the February 
trial/session term, advise the Assistant, and the Presiding Officer and opposing and other 
counsel on that case, NLT 1200, EST (Monday) 23 Jan- 2006 with the reasons for the 
unavailability. 

6. All Defense counsel. 

a. The fact that an attorney client relationship has not yet been established, or 
a client has indicated he wishes to proceed pro se, does not amount to "unavailabilityIn 
and it may suggest a session in February is paramount. Counsel are encouraged to provide 
such information, however, as it might be useful in planning sessions. 

b. Detailed Defense Counsel will advise if there are any other counsel (military 
or civilian) who are also detailed, or who may be detailed or may join the case in the 
future, and who are not on the attached list. If there are other such counsel, advise the 
Assistant, Presiding Officer, and other counsel on the case and provide mail addresses 
and other contact information. 

BY DIRECTION OF THE PRESIDING OFFICERS 

Keith Hodges 
Assistant to the Presiding Officers 
Military Commission 

RE 143 
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Referred Commission Cases - 18 Jan 06 

RE 143 
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Case PO Prosecution Defense 
Hicks Brownback Mori - Det 

Lippert - Asst 
Dratel - Civ 

a1 Qosi Brownback Shaeffer - Det 

1 Thompson - Asst 

Handan Brownback Swift - Det 
Autorino - Asst 
Katyal - Civ 

a1 Bahlul Brownback Fleener - Det 

I I 

Khadr Chester Merriam - Det 
Ahmad - Civ 
Wilson - Civ 
?? Vokey 

I I 

a1 Qahtani O'Toole Broyles - Det 

Barhoumi O'Toole Faulkner - Det 

a1 Sharbi 0 'Toole Kuebler - Det 

Muhammad Kohlmann I Bradley - Det 
Stafford-Smith - Civ 

Panel 
05-000 1 - 
New panel ? 

New panel ? 

--- - 
05-0008 

05-0007 
I 
05-0006 ,= 
05-0005 

A-1 

Status 
Stayed 

Stayed 

Stayed 

First restart session 
held 

First session 
held 

- - 
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An- 
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UNITED STATES OF AMERICA 

v. 

ALI HAMZA AHMAD SULAYMAN AL 
BAHLUL 

Protective Order # 2 
Protection of Identities of 

Investigators and Interrogators 

23 January 2006 

This Protective Order has been issuedpursuant to Commission Law sua sponte by the 
Presiding Oficer to ensure the protection of information, and so that the parties may 
begin the discovery process thus ensuring a full and fair trial. Counsel who desire this 

order modified or rescinded shall follow the Procedures in POM 9-1. 

1. This Protective Order protects the identities of law enforcement, intelligence, or other 
investigators and interrogators working on behalf of their government (collectively 
referred to as "investigators and interrogators") who participated in the investigation of 
the accused. 

2. The names and background information of investigators and interrogators are 
considered sensitive material that constitutes Protected Information in accordance with 
Military Commission Order No. 1, Section 6@)(5). 

3. Accordingly, IT IS HEREBY ORDERED: 

a. Names or other identifjring information of investigators and interrogators that 
have been or may, from time to time, be disseminated to Defense Counsel for the 
accused, may be disclosed to members of the Defense team, such as paralegals, 
investigators, and administrative staff, with an official need to know. However, 
such information shall not be disclosed to the accused or to anyone outside of the 
Defense team other than the Military Commission panel subject to the limitations 
below; and 

b. Names or other identifLing information of investigators and interrogators shall 
not be disclosed in open court or in any unsealed filing. Any mention of the name 
or other identieing information of investigators and interrogators must occur in 
closed session and any filing to the Military Commission panel that includes such 
information shall be filed under seal. 

4. The following actions do not violate this protective order: 

a. Showing pictures of individuals who had questioned the accused for the 
purposes of discussing the nature of those interrogations with the accused; 

b. Using "nicknames" or any other name (aliases) that the individual who 
questioned the accused told to the accused when questioned. This does NOT 

RE 145 (a1 Bahlul) 
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UNITED STATES OF AMERICA 

ALI HAMZA AHMAD SULAYMAN AL 
BAHLUL 

Protective Order # 3 
Protection of "For Official Use Only" or "Law 
Enforcement Sensitive" Marked Information 

and Wormation with Classified Markings 

23 January 2006 

This Protective Order has been issuedpursuant to Commission Law sua sponte by the Presiding 
W c e r  to ennne the protection of information, and so that the parties may begin the discovery 
process thur ensuring a w l  and fair trial. Counsel who desire this order modi$ed or rescinded 

shall follow the Procedures in POM 9-1. 

1. Generally: The following Order is issued to provide general guidance regarding the below- 
described documents and information. Unless otherwise noted, required, or requested, it does not 
preclude the use of such documents or information in open court. 

2. Scope: This Order pertains to information, in any form, provided or disclosed to the defense 
team in their capacity as legal representatives of the accused before a military commission. 
Protection of information in regards to litigation separate h m  this military commission would 
be governed by whatever protective orders are issued by the judicial officer having cognizance 
over that litigation. 

3. Definition of Prosecution and Defense: For the purpose of this Order, the term "Defense 
team" includes all counsel, co-counsel, counsel paralegals, investigators, translators, 
administrative staff, and experts and consultants assisting the Defense in Military Commission 
proceedings against the accused. The term t prosecution^^ includes all counsel, cocounsel, 
paralegals, investigators, translators, administrative staff, and experts and consultants who 
participate in the prosecution, investigation, or interrogation of the accused. 

4. Effective Dates and Classified Information: This Protective Order shall remain in effect 
until rescinded or modified by the Presiding Officer or other competent authority. This Order 
shall not be interpreted to suggest that information classified under the laws or regulations of the 
United States may be disclosed in a manner or to those persons inconsistent with those statutes or 
regulations. 

5. UNCLASSIFIED SENSITIVE MATERIALS: 

a. IT IS HEREBY ORDERED that documents marked "For Official Use Only (FOUO)" 
or "Law Enforcement Sensitive" and the information contained therein shall be 
handled strictly in accordance with and disseminated only pursuant to the limitations 
contained in the Memorandum of the Under Secretary of Defense ("Interim 
Information Security Guidance") dated April 18,2004. If either party disagrees with 
the marking of a document, that party must continue to handle that document as 
marked unless and until proper authority removes such marlring. If either party 
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wishes to disseminate FOUO or Law Enforcement Sensitive documents to the public 
or the media, they must make a request to the Presiding Officer. 

b. IT IS FURTHER ORDERED that Criminal Investigation Task Force Forms 40 and 
Federal Bureau of Investigation FD-302s provided to the Defense shall, unless 
classified (marked "CONFIDENTIAL," "SECRET," or "TOP SECRET"), be handled 
and disseminated as "For Official Use Only" andlor "Law Enforcement Sensitive." 

6. CLASSIFIED MATERIALS: 

a. IT IS FURTHER ORDERED that all parties shall become familiar with Executive 
Order 12958 (as amended), Military Commission Order No. 1, and other directives 
applicable to the proper handling, storage, and protection of classified information. 
Al1,parties shall disseminate classified documents (those marked 
"CONmDENTIAL," "SECRET," or "TOP SECRET") and the information contained 
herein only to individuals who possess the requisite clearance and an official need to 
know the information to assist in the preparation of the case. 

b. IT IS FURTHER ORDERED that all classified or sensitive discovery materials, and 
copies thereof, given to the Defense or shared with any authorized person by the 
Defense must and shall be retuned to the government at the conclusion of this case's 
review and final decision by the President or, if designated, the Secretary of Defense, 
and any post-trial U.S. federal litigation that may occur. 

7. B W  

a. FINALLY, IT IS ORDERED that neither members of the Defense team nor the 
Prosecution shall divulge, publish or reveal, either by word, conduct, or any other 
means, any documents or information protected by this Order unless specifically 
authorized to do so. Prior to publication, members of the Defense team or the 
Prosecution shall submit any book, article, speech, or other publication derived from, 
or based upon information gained in the course of representation of the accused in 
military commission proceedings to the Department of Defense for review. This 
review is solely to ensure that no information is improperly disclosed that is 
classified, protected, or otherwise subject to a Protective Order. This restriction will 
remain binding after the conclusion of any proceedings that may occur against the 
accused. 

b. The provisions in paragraph 7a apply to information learned in the course of 
representing the accused before this commission, no matter how that information was 
obtained. For example, paragraph 7a: 

(1) Does not cover press conferences given immediately after a commission hearing 
answering questions regarding that hearing so long as it only addresses the aspects of 
the hearing that were open to the public. 
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Message Page 1 of 3 

Hodges, Keith 

From: Sullivan, Dwight. COL, DoD OGC 
- 

Sent: Tuesday, January 24,2006 3:41 PM 
- 

To: 'Hodges, Keith'; Sullivan, Dwight, COL. DoD OGC; Pete Brownback 

Cc: 

-- 

Subject: RE: PO 102 L RE: Request to W~draw - MAJ Fleenu - US v. Al Bahlul 

Major Fleener is out of the office on TDY orders. I have fonvarded the Presiding Officer's request for the letter to 
Major Fleener, but I do not know whether he has yet received that communication. 

Respectfully submitted, 
Dwight Sullivan 

Colonel Dwight H. Sullivan, USMCR 
Ch W Defense Counsel 
Office of Miliaw Commissions 

----Original Message--- 
From: Hodges, Keith(/- 
Sent: Tuesdav, Janwrv 24,2006 15:38 

Thank you, Col. Sullivan. 

Is the request - whether from MAJ Fleener or you - forthcoming? If not, would you advise fhther 
please. 

Thank you. 

Keith Hodges 

From: Sullivan, Dwight, COL, DoD O K  ;- 
Sent: Tuesdav, Januaw 24, 2006 1:50 F%4 



Message Page 2 of 3 

Subjact: RE: PO 1 0 2 ~  RE: Request to Withdraw - MA1 Reener - US v. Al Bahlul 

1 am writing to confirm that as Major Fleener stated on page 76 of the commission transcript in the case of 
United Statesy. al Bahlul, I orally denied Major Fleenets request to withdraw as detailed defense 
counsel. 

Respectfully submitted, 
Dwight Sullivan 

Colonel Dwight H. Sullivan, USMCR 
Chief Defense Counsel 

----Original M e s s a g e -  
From: Hodges, Keith !- 
Sent: Tuesday, January 24,2006 1239 
TO: Pete ~roWnbad~ 

To MAJ Fleener, Col. Sullivan, and COL Brownback, 

1. I do not have, and have not been provided, copies of the request to withdraw mentioned 
in paragraph 1 below. 

2. MAJ Fleener and Col. Sullivan, you are requested to provide copies of MAJ Fleenefs 
request to withdraw. 

3. Col. Sullivan and MAJ Fleener: 

a. If the denial of the request has been reduced to writing, please provide that writing. 

b. If the denial has not been reduced to writing, the Presiding OEcer requests that Col. 
Sullivan confirm by email or other writing that he has denied MAJ Fleenefs request. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodgss 
Assistant fo the Presidincr Oflicen 
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Message Page 3 of 3 

From: Fete ~rownbackr-- 
Sent Tuesday, January 24,2006 12:16 PM 
To:kdth-l-w~rk 
Subjact. Request to Widraw - MN Reener - US v. At Bahlul 

Mr. Hodges, 

During the commission session on 11 January 2006, MA1 Fleener stated that he had submitted 
two requests to withdraw from the case to the Chid Defense Counsel. When asked for copies of 
the requests, he stated that he did not have them with him, but he would provide copies at a later 
time. He further stated that the Chief Defense Counsel denied the requests orally, but did not 
provide a written denial. 

If MAJ Fleener has provided the copies of the two requests to you. please forward them to me. If 
he has not, please forward this email MAJ Fleener and to all concerned in the Al Bahlul case, 
requesting that he immediately provide the copies. 

In that same email, please ask the Chief Defense Counsel if the denials have been reduced to 
writing. If so, please request that copies of the denial be furnished. If not, please request that he 
confirm the denials by email. 

COL Brownback 
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Message Page 1 of I 

Hodges, Keith 

From: H a r v e y , l  Mr, DoD OGC -, 

Sent: Tuesday, January 24,2006 1 :38 PM 
To: 'Hodges, Keith' 

Cc: 

Subject: RE: al Bahlul Materials to the lowa State Bar Associin 
Attachments: lowa Bar Screen Shotpdf; MCI 7 sent to Mr. p d f ;  MCI 2 to Mr. 11 (20 Jan 06)1.m, 

1.1 to Harvey (1 7 Jan 06).pdf; MCI 2 to M q m ( 2 0  Jan OG).pdf; Memo to lowa Bar- 
Encls 1-2-58 (1 8 Jan OG).pdf 

Mr. Hodges, 

Attached to this ernail are the forwarding emails which provided documents to Mr. k-1 The email concerning 
MCI 2 was sent twice because MCI 2 was not attached. 

The attached screen shot document shows the items that I uploaded to Mr. 1-i virtual office, as well as the 
descriptions I provided to him. 

To summarize, I sent the following redacted documents to Mr. 

(1) Draft al Bahlul transcript pages 1-1 23. 

(2) al Bahlul Review Exhibits 1-6 and 101-140. 

(3) Army Standards of Conduct Opinion. 

I sent the following unredacted documents to ~ r .  -1 

(1) Cover letter with enclosures 1-2 and 5. 

M. Harvey 
Chief Clerk of Military Commissions 
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From: 
Sent: 
To: 
Subject 

harvgyq- 
al Bahlul 

I have added you t o  t h e  Iowa S t a t e  Bar Assn E t h i c s  Committee's 
v i r t u a l  o f f i c e  f o r  t h e  purpose o f  uploading .pdf .  P lease  send m e  a 
copy o f  t h e  e n t i r e  p u b l i c  r ecord .  You can upload t h e  f i l e s  b y  going 
t o  t h e  f i l e s  s e c t i o n  and fol lowing t h e  d i r e c t i o n s .  I t  w i l l  upload 
t h e  e n t i r e  f i l e  t o  our  computer. 

Our committee w i l l  a t t empt  t o  respond t o  t h e  t r i b u n a l  w i t h i n  t h e  next  
3 weeks. 

- - 
No v i r u s  found i n  t h i s  outgoing message. 
Checked by AVG Anti-Virus. 
Version: 7.1.375 / Virus  Database: 267.14.19/231 - Release Date: 1/16/2006 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE APPOINTING AUTHORITY 

1600 DEFENSE PENTAGON 
WASHINGTON. DC 20301 -1600 

CHlEF CLERK OF 
MILITARY COMMISSIONS January 18, 2006 

MEMORANDUM FOR State Bar of Iowa, Attention Mr. -- 52 1 East 
Locust, Des Moines, Iowa 50309-1 939 

SUBJECT: Additional Military Commission Materials 

Pursuant to the Presiding Officer's e-mail request dated Jan. 17, 2006 in 
United States v. a1 Bahlul (Encl 1) and your email received that same day 
(Encl2), the following materials are provided: 

(1 ) Transcript pages 1 - 123 (Encl 3); 
(2) Review Exhibits 1-6 and 120 to 140 (Encl4); 
(3) United States v. Hamdan, 415 F.3d 33 (DC Cir. 2005) (Encl 5); and, 
(4) Army Standards of Conduct Office (SOCO) Opinion (Encl 6). 

The most significant references regarding military commissions are 
available at the Department of Defense Military Commissions web site: 
htt~://www.defenselink.rnil/news/comrnissions.htm1 

For other records specifically pertaining to United States v. a1 Bahlul, go - - - 
to the following web address: 
htt~://~~~.defenselink.mil/news/commissions exhibits bahlul-html. For 
example, the following references are available in Volume I of a1 Bahlul's 
allied papers: (1) President's Military Order, (2) Secretary of Defense's 
Military Orders, (3) Department of Defense General Counsel's Instructions, (4) 
Appointing Authority's Regulations, and (5) Presiding Officer's Memoranda. 

Several of the volumes of United States v. a1 Bahlul at the preceding web 
address are between 10 and 15 megabytes in size. If you are unable to download 
them successfully from this web address, please send me an e-mail at 
h a r v e v m ~  At your request, I will split the volumes into parts 
smaller than 10 megabytes in size and then upload them into your virtual office. 

When you review enclosures 1-4, you will notice that I have made 
several redactions to protect the personal privacy of some of the individuals in 
the records. (I have redacted your name, for example, from the letter Major 
Fleener sent to you, as well as from enclosure 2.) I will also be redacting 
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information, such as your names and address, from this letter before it is 
publicly released. 

I have not redacted the names and/or email addresses of those other 
individuals who have indicated to me that redaction is not required. None of 
these records are classified. I have removed some review exhibits entirely 
from these records. In such circumstances, I have substituted a summary of 
the document. For further information about the rationale for removal of those 
exhibits, please see the summary itself. 

I have provided the Army Standards of Conduct Office (SOCO) letter 
regarding whether Major Fleener can be ordered to represent an accused who 
does not desire his representation because the Presiding Officer has 
specifically asked me to provide it to you. Please regard it, however, as 
confidential (see the footer I have added to the letter at the request of SOCO). 

Please also indicate on any opinion rendered by your committee whether 
or not it may be released as a public document, or should be handled in a 
similar manner to the Army SOCO Opinion. 

A copy of this memorandum, and any response received from your office 
that is addressed to me will be provided to the Presiding Officer, Prosecution and 
Defense. It will also be filed in the Clerk of Military Commissions' section of the 
Allied Papers and attached to the record of trial after authentication. 

Shou ldou  need any additional information feel free to call me at 
7 

1 

Thank you for your assistance. 

M. Harvey 
Chief Clerk of 

Military Commissions 

CC 
Mr. Hodges (by email) 
Major Fleener 
Prosecution Team 

Attachments: 
As stated 
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Message Page 1 of2 

From: Hodges,~dth\-) 

Sent Tuesday, January 17,2006 352 PM 
To: Hamy,- 
Cc: 

Subject Request to Forward Materiabto tht Iowa Stak Bar AssecWon and to the US Anny Standards of 
CondudOfib 

1.  Please see Colonel Brownback's email below. 

2. You an requcski that whcn the materids have been sent, that you reply to this email and include the 
forwarding Icttcr as an attachment, Wt email and atta&mt will be added to the filings inventory. 

BY MRECTION OF THE PRESIDING OFFICER 

Keith w 
Aasktant b the Prrdding Omccn 

Rom:M--t 
Twsday, 3anuary 17,2006 3:39 PM 

To:Hodpes,Keith 
Subjock Request to Fornard MaMak b the Iowa State Bar Assodaticn and to the US Army Standards d 
ConductOmce 

P W  lwmud the kkw m H  to Mr. Harvey and copy all interested p w t b  In US v. Al Bahkrl. 

"~.pe>:. Chief I& of M~l~tary Commissions 

A request for opinion in a matter concerning the Military Commission case of Unitcd States v. A1 Bahlul 
was sart to the Iowa State Bar Association on 3 Januay 2006 (RE 128) and to the US Army Standards 
of Conduct OfBce (SOCO) on 4 Janurny 2006 (RE 130). 

Enclosure 1 
Page 1 of 2 
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Message Page 2 of 2 

As you m the custodian for all records of trial by military commission, I request that you forward the 
following Review Exhibits (RE) and other materials to the Iowa State Bar Association, so that their 
opinion, if any, when rendered can b: bssod on a more complete account - both factually and lqally - 
of the issut of representation in Al W u l .  

a. lh entire PO 102 series of docunmts 
b. Thc current draft transcript of the 11 January 2006 session 
c. The Circuit Court opinion in US v. Hamdan. 

I also quest  that you advise the Iowa State Bar Association that tbe written ding on Mr. A1 Wlul's 
pro st request will be i s d  around the end of January 2006 and that you will make it available to them 
immediately thtrcafbr. 

I would finther request that if the Iowa State Bar Association wishes any other material that you provide 
it to them as soon as possible. 

I quest that you also forward the current draft banscript of the 1 1 January 2006 session to SOCO and 
advise them of the pending written ~ l m g  on Mr. A1 Bablul's request. 

In making these toquests to you, I realize that you will be f o d i n g  documents which may or will have 
had sensitive information redacted and that you may insert, where necessary, disclosure (or non- 
disclosure) statements - either in the tart of the document or in footcrs thereto. 

Please insure that you provide a copy of all mate&& forwarded under this quest to Mr. Hodges, fhc 
Assistant to the Presiding Officer. 

Pkast note that thae may be a future request for opinion in this case. Howcva, the onty parties to 
whom I wish matters f o ~ d  at this time an Iowa end SOCO. If another request is made, I will be so 
advised promptly and I fa1 catain tbat the mattem attached to any frrftae request will contain all of the 
materials outlined above. 

A copy of thii email has been provided to the counsel in US v. a1 Bahlul. 

Petcr E. Brownback Ill 
COL, JA 
Prcriailtg 0-r 

Enclosure 1 
Page 2 of 2 
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Fmn: 
8.nt: 
To: 

I have added you t o  the Iowa S t a t e  Bar b a n  Ethics CoPlsrittee8s 
v i r t u a l  o f f i c e  f o r  the  purpose of uploading .pdf. Please send me a 
copy of t h e  entire publ ic  record. You can upload t h e  file8 by going 
t o  t h o  filer sec t ion  and following the directiorrs. It w i l l  upload 
the entire f i l e  to our copputer. 

Our committee w i l l  attempt to  r e r p d  t o  t h e  t r i b u n a l  within the next  
3 weeks. 

-- 
No v i t u r  found i n  t b i s  outgoing massage. 
Chmcked by AVG Anti-Virus . 
Votrions 7.1.375 / Vim8 Database: 267.14.19/231 - lto1.sw Date: 1/16/2006 

Endure 2 
Page I of 1 
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2005 U.S. App. LEXIS 1431 5, * 

SAUM AHMED HAMDAN, APPELLEE v. DONALD H. RUMSFELD, UNITED STATES 
SECRETARY OF DEFENSE, ET AL., APPELLANTS 

NO. 04-5393 

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA CIRCUIT 

2005 U.S. App. LEXIS 14315 

April 7, 2005, Argued 
July 15, 2005, Decided 

PRIOR HISTORY: [*I] Appeal from the United States District Court for the 
District of Columbia. (04~~01519) .  Hametan v. Rumsfeld. 344 F. SUDD. 2d 152, 
2004 U.S. Dist. ISIS 32724 fD.D.C.. 20041 

CASE SUMMARY 

CORE TERMS: military, military commission, treaty, signatory, enforceable, 
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individual rights, regulation, court-martial, enemy, prisoner of war, civilian, tribunal, 
captured, joint resolution, terrorism, competent tribunal, armed conflict, habeas 
corpus, courts-martial, military order, armed forces, civil war, combatant, camp, 
jurisdictional, indispensable, civilized, armed, non-state, pronounced 

LexfsNexis(R) Headnotes + Hide Headnoteq 

Criminal Law & Pmcedue > Habeas Corws > Exhaustion of Remedies a 
. . 

Milltarv &Veterans Law > Militaw Justie > m a l s  & Reviews > Finality a 
Militarv & Veterans Law > Militarv Justice > Jurisdictim > LPEL( of Jurisdiction 

. . 
~l~tarv & Veterans Law > pilitarv lustlce > Jurisdiction > m t t e r  l u r i s m  *a 

HNl f A person need not exhaust remedies in a military tribunal if the 
military court has no jurisdiction over him. More Like w e a d n o &  

Constitutional Lay > m s i o n a l  Duties & Poweq > Lpwer F-ral Courts 
H N 2 t  

(U 
U.S. Const, art. I, 5 8 gives Congress the power to constitute 
tribunals inferlor to the United States Supreme Court. Nore Like This 
Headnote 

Govemmenh > Federal Government > Domestic Security a 
il' pl  taw & Veterans I aw > Justice > Jurisdiction > meet Matter Jurisdiction 

HN3+ 
I The President's Military Order of November 13, 2001, states that 

any person subject to the order, including members of al Qaeda, 
shall, when tried, be tried by a military commission for any and all 
offenses triable by a military commission that such indlvldual is 
alleged to have committed. 66 Fed. Rea. at 57.834. M O F ~  Like ms 
Headnote 

Constitutional > C o n a r m a t  Duties & POWe- > War Powers C l m  a 
Governmen& > s C * v e r n r n e a  > m t ' c  Security 

HN4& In  a joint resolution, passed in response to the attacks of 
September 11, 2001, Congress authorized the President to  use ail 
necessary and appropriate force against those nations, 
organizations, or persons he determines planned, authorized, 
committed, or aided the attacks and recognized the President's 
authority under the Constitution to take action to deter and 
prevent acts of international terrorism agalnst the United States. 
Authorization for Use of Military Force, Pub. L. No. 107-40, 115 
Stat. 224, 224 (2001). More Like This Headn* 

Govemmen_ts > Federal Government > Domestic Secu 

Jntgrnational> Dis~ute Resolutioq > 
HNS* An important lncldent to the conduct of war is the adoption of 

measures by the military commander, not only to repel and defeat 
the enemy, but to seize and subject to disciplinary measures 
those enemies who, in their attempt to thwart or Impede the 
military effort, have violated the law of war. The trial and 
punishment of enemy combatants Is thus part of the conduct of 
war. More Like This Headnote 
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Governments > W r a l  Government > D- 
Militarv 8 Veterans Lavy > W r v  Just i i  > Jurisdiction > Exclusive & Nonexclus e Ju & 

HN6& 
iv ri ' ion a 

10 U.S.C.S. 4 821 states that court-martial jurisdiction does not 
deprive military commissions of concurrent jurisdiction with 
respect to offenders or offenses that by statute or by the law of 
war may be tried by military commissions. Congress also 
authorized the President, in another provision to establish 
procedures for military commissions. 10 U.S.C.S. ti 836(a). 

Constitutional I aw > Su~rwnacv Clause a 
Urnational Law > Treatv Formation 

HN7& See U.S. Const. art. VI, cl. 2. 

International I aw > Ireatv Formation @ 
International > l&g~ Interoreta 

HN8& 
tiorl GI 

The United States of America has traditionally negotiated treaties 
with the understanding that they do not create judicially 
enforceable individual rights. More Like This Headnote 

international Law > T Forrnatii 8 
International 1 aw > tnter~retation a 

H N Q ~  As a general matter, a treaty is prlmarily a compact between 
independent nations, and depends for the enforcement of its 
provisions on the interest and honor of the governments which 
are parties to it. 

International Law > m u t e  Rrsolutipn 
mernational Law > 

HNZO& 
- el 

I f  a treaty is violated, this becomes the subject of international 
negotiations and reclamation, not the subject of a lawsuit. rn 
like This Headnote 

International Law > Treatv Interoretatiiq a 
HNZ I 2 International agreements, even those directly benefitting private 

persons, generally do not create private rights or provide for a 
private cause of action in domestic courts. M -c 

Governments > > Authoritv to Adiudicak a 
International Law > Interoretation 

HNZ2& 
a 

The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949,6 U.S.T. 3316, ratifled in 1955, cannot be 
judicially enforced. Bore Like This Headnote 

-national l a q  > 
->- 

H N Z J ~  The Geneva ' u t i M > ~ O f W a r B  Convention Relative to the Treatment of Prisoners Of 
War, Aug. 12, 1949, Common art. 1,6 U.S.T. 3316, ratified in 
1955, states that parties to the Convention undertake to respect 
and to ensure respect for the Convention In all 
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circumstances. n o r e L i k e T h i s c  

- > ~ ~ n G l  
HN14fi The Geneva Convention Relative to the Treatment of Prisoners of 

War, Aug. 12, 1949, art. 8, 6 U.S.T. 3316, ratified in 1955, 
states that its provisions are to be applled wlth the cooperation 
and under the scrutiny of the Protectlng Powers. More Like This 
k&@Q!S 

> QisDute R- > 
Jnternatiinal Lay > Treatv Interoretam 

n ~ r s ~  The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, art. 132,§ U.S.T. 3316, ratifled in 1955, 
provldes that at the request of a party to the conflict, an enquiry 
shall be instituted, in a manner to be decided between the 
interested parties, concerning any alleged violation of the 
Convention. I f  no agreement is reached about the procedure for 
the enquiry, Article 132 further provides that the parties should 
agree on the choice of an umpire who will decide upon the 
procedure to be followed. More Like This Headnotg 

Civil Procedure > 3-n > Subiect Matter lurisdictio~ > Jurisdiction Over Action a 
Governments > Coum > Authoritv to Adiudicate 

HNl6f That a court has jurisdiction over a claim does not mean the 
claim is valid. M-Q 

Criminal I aw & P m  > m a s  Coroyl> 
40-s > mislation > Statutorv Remedies & Riahts 
bternational Law > Intermetation 

HNI 7~ The availability of habeas corpus may obviate a petitioner's need 
to rely on a private right of action, but it does not render a treaty 
judicially enforceable. 

mrnational I a u  > Treaty In- a 
Militant & Veterans Law > Mi)ltarv > usdiction > Matter jurisdiction t3 

HNlBf The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, art. 102, 6 U.S.T. 3316, ratified in 1955, 
provides that a prisoner of war can be validly sentenced only if 
the sentence has been pronounced by the same courts according 
to the same procedure as in the case of members of the armed 
forces of the Detaining Power.  ore Like This Headnote 

Criminal Law & Procedure > riminal 

> the 
Person > Termrim 

I n t e r W n a I  I aw > Treatv In 
HNZ9A The Geneva Convention Relative to the Treatment of Prisoners of 

War, Aug. 12, 1949, 6 U.S.T. 3316' ratified in 1955, does not 
apply to al Qaeda and its members.  ore This 

International Law > Pisoute Resolutim * Laws of War 

International Law > Treaty Interoretation a 
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H W 2 0 2  The Geneva Convention Relative to the Treatment of Prisoners of 
War, Aug. 12, 1949, 6 U.S.T. 3316, ratified in 1955, appears to 
contemplate only two types of armed conflicts. The first is an 
international conflict. Under the Geneva Convention Relative to 
the Treatment of Prisoners of War, Aug. 12, 1949, Common art. 
2,5 U.S.T. 3316, ratified in 1955, the provisions of the 
Convention apply to all cases of declared war or of any other 
armed conflict which may arise between two or more of the High 
Contracting Parties, even if the state of war is not recognized by 
one of them. There is an exception, set forth in the last 
paragraph of Common article 2, when one of the "Powers" in a 
conflict is not a signatory but the other is. Then the signatory 
nation is bound to adhere to the Convention so long as the 
opposing Power accepts and applies the provisions thereof. m 
Like This Headnote 

International Law 
International Law 

HN212 

, > Dis~ute Resolution > Laws of War @ 
> m a t a t i o n  *a 
'The second type of conflict covered by the Geneva Convention 
Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 
Common art. 3,5 U.S.T. 3316, ratified in 1955, is a civil war -- 
that is, an armed conflict not of an international character 
occurring in the territory of one of the Hlgh Contracting Parties. 
I n  that situation, Common article 3 prohibits the passing of 
sentences and the cawing out of executions wlthout previous 
judgment pronounced by a regularly constltuted courl affording 
all the judicial guarantees which are recognized as indispensable 
by a civilized people. More Like This Headnote 

Qnstitutional Law > The P m i  

International I aw > Treatv I n t z a t i i n  (O 
HN222 Under the Constitution, the President has a degree of 

independent authority to act in foreign affairs, and, for this 
reason and others, his construction and application of treaty 
provisions is entitled to great welght. 

Governments > CouFtS > Authorit" to Adjudicate a 
International Law > Treatv Inter~retation a 
Militarv & Veterans Law > Militant lustiq > Jurisdiction > -sdiction a 

HN* A requirement in the Geneva Conventlon Relative to the 
Treatment of Prisoners of War, Aug, 12, 1949, Common art. 
3(1)(d), 6 U.S.T. 3316, ratified in 1955, is that sentences must 
be pronounced by a regularly constituted court affording all the 
judicial guarantees which are recognized as indispensable by 
civilized peoples. More Like This Headnote 

Constitutional Law > The Presideng 
Governments > Federal Government > Domestic Security 

Militant & Veterans Law > Militarv Justice > Jurisdiction > Subiect Matter Jurisdiction a 
HN24& See Unif. Code MII. Justice art. 36, S O  U.S.C.S. 6 836. 

. . Constttutmnal Law > The Presidency 
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Governments > Federal Government > Domestic Secu 
Militarv & 

rib f3 
Veterans Law > Militaw l u s t i ~  > 

HN25+ 
II In establishing military commissions, the President may not 

adopt procedures that are contrary to or inconsistent with the 
Uniform Code of Military Justice's provisions governing military 
commissions. In particular, Unif. Code Mil. Justice art. 39,m 
U.S.C.S. 5 839, requires that sessions of a trial by court-martial 
shall be conducted in the presence of the accused. More Like ~ h k  
Headnatl: 

Military & Veterans Lay > M- > court -a 
Militarv & Veterans Laby > Militarv lustie > Judaes a 
Militarv & Veterans Law > Militaw lust& > Jurisdidioq > Subiect Matter Jurisdiction 

HN265 The Uniform Code of Military Justice imposes only minimal 
restrictions upon the form and function of military 
commissions. More Like This Headnote 

Jntemational Law > 
. . 

GI 
mtarv & Veterans Lay > m w  Justice > Pretrial Restraint > pretrial Confinemerg 

~ 2 7 ~  
%I 

Army Reg. 190-8, which contains many subsections, implements 
international law, both customary and codlfled, relating to enemy 
prisoners of war, retained personnel, civilian internees, and other 
detainees which includes those persons held during mititary 
operations other than war. Army Reg. 190-8, 5 1-l(b). The 
regulation lists the Geneva Convention Relative to the Treatment 
of Prisoners of War, Aug. 12,1949,6 U.S.T. 3316, ratified in 
1955, among the principal treaties relevant to the regulation. 
Army Reg. 190-8, 5 1-l(b)(3). One subsection, Army Reg. 190- 
8, 5 1-S(a)(Z), requires that prisoners receive the protections of 
the Convention until some other legal status is determined by 
Wmpetent authority. yore Like This Headnote 

Mili > plilitarv J u s t i ~  > oud%3 
Miiitaw w r a n s  Law > > * 

HNZS* Army regulations specify that a competent tribunal shall be 
composed of three commissioned officers, one of whom must 
be field-grade. Army Regs. 190-8 5 1.6(c). A field-grade officer 
is an officer above the rank of captain and below the rank of 
brigadier general -- a major, a lieutenant colonel, or a 
colonel. More I ike   his Headnote 

Qnstiiutional Law > The P r e s - w  
> F e d e r u v e r n m a  > Domestic Securitv @ 

Militarv & Veterans Law > Militaw lustiq > Uurt Members '2 
Militarv & Veterans Law > Militarv Justice > a 

nn2~;g The President's Order concerning the Detention, Treatment, 
and Trial of Certain Non-Citizens in the War Against Terrorism 
requires military commissions to be composed of between 
three and seven commissioned officers. 32 C.F.R. 5 
9.41a). More Like This Headnrltg 

RE 148 (a1 Bahlul) 
Page 13 of 34 



COUNSEk Peter D. Keisler, Assistant Attorney General, U.S. Department of Justice, 
argued the cause for appellants. With him on the briefs were Paul D. Clement, Acting 
Sollcltor General, Gregory G. Katsas, Deputy Assistant Attorney General, Kenneth L. 
Wainstein, U.S. Attorney, Douglas N. Letter, Robert M. Laeb, August Flentje, Sharon 
Swingle, Eric Miller and Stephan E. Oestreicher, Jr., Attorneys. 

Daniel 3. Popeo and Richard A. Samp were on the brief of amicl curiae Washington 
Legal Foundatlon and Allied EducaUonal Foundatlon in support of appellants. 

Jay Alan Sekulow and James M. Henderson, Jr. were on the brief of amicus curiae 
The American Center for Law & Justice supporting appellants. 

Neal K. Katyal and Charles Swift, pro hac vice, argued the cause for appellee. With 
them on the briefs were Benjamin S. Sharp, Kelly A. Cameron, Harry H. Schnelder, 
Jr., Joseph M. McMillan, David R. East, and Charles C. Sipos. 

Carlos M. Vazquez and David C. Vladeck were on the brief of amlci curiae of fifteen 
law professors in support of appellee. 

David R. Berz was on the brief for amici curiae [*2] Louise Doswald-Beck, et al. in 
support of appellee. 

Jordan J. Paust was on the brief for amicus curlae International Law and National 
Security Law Professors in support of appellee. 

Jenny S. Martinez, appearing Pro se, was on the brief for amici curiae Jenny S. 
Martinez and Allison Marston Danner. 

Mary 1. Moltenbrey was on the brief for amici curiae 305 Unlted Kingdom and 
European Parliamentarians in support of appellee. 

Gary S. Thompson was on the brief for amlci curiae Eleven Legal Scholars in support 
of appellee. 

Philip Sundel, Attorney, Office of Chief Defense Counsel, was on the brief for amicus 
curiae Mllltary Attorneys Detailed to Represent Ali Hamza Ahmad Sulayman Al Bahlul 
in support of appellee. 

Kurt J. Hamrock and Phillip E. Carter were on the brief for amlci curiae Military Law 
Practitioners and Academicians Kevin J. Barry, et al. in support of appellee. 

Blair G. Brown was on the brief for amiats curiae National Association of Criminal 
Defense Lawyers, Inc. In support of appellee. 

Eilsa C. Massimlno was on the brief for amicl curiae Human Rights First, et al. in 
support of appellee. 

David H. Remes was on the brief for amlci curiae [*3] General Merrill A. McPeak, et 
al. in support of appellee. 

Jonathan M. Freiman was on the brief for amici curiae People for the American Way 
Foundation, et al. in support of appellee. 
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Morton Sklar was on the brief for amicus curiae The World Organization for Human 
Rights USA in support of appellee. 

Jonathan L. Hafetz was on the brief for amlcus curiae Louis Fisher in support of 
appellee. 

Alan I. Horowitz was on the brief for amicus curiae Noah Feldman in support of 
appellee. 

Christopher J. Wright and Timothy J. Simeone were on the brief for amicus curiae 
Urban Morgan Institute for Human Rights in support of appellee. 

James 3. Benjamin, Jr., Nancy Chung, Amit Kurlekar, Steven M. Pesner, and Laura K. 
Soong were on the brief for amicus curlae The Association of the Bar of the City of 
New York in support of appellee. 

2UDGES; Before: RANDOLPH and ROBERTS, Circuit Judges, and WILLIAMS, Senior 
Circuit Judge. Opinion for the Court filed by Clrcuit Judge RANDOLPH. Concurring 
opinion filed by Senior Circuit Judge WILLIAMS. 

OPINION BY: RANDOLPH 

OPINION: RANDOLPH, Cimit Judge: Afghani militia forces captured Salim Ahmed 
Hamdan in Afghanistan in late November 2001. Hamdan's [*4] captors turned him 
over to the American mllltary, which transported him to the Guantanamo Bay Naval 
Base in Cuba. The military initially kept him in the general detention facility, known 
as Camp Delta. On July 3, 2003, the President determined "that there is reason to 
believe that [Hamdan] was a member of al Qaeda or was otherwise involved in 
terrorism directed against the United States." This finding brought Hamdan within 
the compass of the President's November 13,2001, Order concerning the Detention, 
T a m  nt n T ' I  1 ar Aaainst Terrorism. 66 F d. 
Pea. 57.833. Accordingly, Hamdan was designated for trial before a military 
commission. 

I n  December 2003, Hamdan was removed from the general population a t  
Guantanamo and placed in solitary confinement in Camp Echo. That same month, he 
was appointed munsel, initially for the limited purpose of plea negotiation. I n  April 
2004, Hamdan filed this petition for habeas corpus. While his petition was pending 
before the district court, the government formally charged Hamdan with conspiracy 
to commit attacks on civilians and civilian objects, murder and destruction of 
property by an unprivileged [*5] belligerent, and terrorlsm. The charges alleged 
that Hamdan was Osama bin Laden's personal driver in Afghanistan between 1996 
and November 2001, an allegation Hamdan admitted In an affidavit. The charges 
further alleged that Hamdan served as bin Laden's personal bodyguard, delivered 
weapons to al Qaeda members, drove bin Laden to al Qaeda training camps and safe 
havens in Afghanistan, and tralned at the al Qaeda-sponsored al Farouq camp. 
Hamdan's trial was to be before a military commission, which the government tells 
us now consists of three officers of the rank of colonel. Brief for Appellants at 7. 

I n  response to the Supreme Coues decision in Hamdi v. Rumsfeld. 543 U.S. 507, 
124 S. Ct. 2633, 159 1 E& ?d 578 (20042 Hamdan received a formal hearing 
before a Combatant Status Review Tribunal. The Tribunal affirmed his status as an 
enemy combatant, "either a member of or affiliated with Al Qaeda," for whom 
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continued detention was required. 

On November 8, 2004, the district court granted in part 

Hamdan's petition. Among other things, the court held that Hamdan could not be 
tried by a military commission unless a competent tribunal determined that he was 
not a 1861 prlsoner of war under the 1949 Geneva Convention governing the 
treatment of prisoners. The court therefore enjoined the Secretary of Defense from 
conducting any further military commission proceedings against Hamdan. This 
appeal followed. 

The government's initial argument is that the distrlct court should have abstained 
from exercising jurisdiction over Hamdan's habeas corpus petition. Ex mrte Ouirin v. 
Cox. 317 U.S. 1, 87 L. Ed. 3,63 S. Ct. 2 (1942L in which captured German 
saboteurs challenged the lawfulness of the military commission before which they 
were to be tried, provides a compelling historical precedent for the power of civilian 
courts to entertain challenges that seek to interrupt the processes of military 
commissions. The Supreme Court ruled against the petitioners in Quirin, but only 
after considering their arguments on the merits. I n  an effort to minfmize the 
precedential effect of Quirin, the government points out that the decision predates 
the comity-based abstention doctrine recognized in 5 5  
5 7 3 8 .  and applied by this court in New 
v. Cohen* 327 U.S. ADD. D.C. 147, 129 F.3d 639 (D.C. Cir. 1997). 1871 Councilman 
and New hold only that civiilan courts shouid not interfere with ongolng court-martial 
proceedings against citizen servicemen. The cases have little to tell us about the 
proceedings of military commissions against allen prisoners. The serviceman in 
Councilman wanted to block his court-martial for using and selling marijuana; the 
serviceman in New wanted to stop his court-martial for refusing to obey orders. The 
rationale of both cases was that a battie-ready military must be able to enforce "a 
respect for duty and discipline without counterpart in civilian life," Councilman. 424 
U.S. at 757, and that "comity aids the military judiciary in its task of maintaining 
order and discipline in the armed services," New, 129 F.3d at 643. These concerns 
do not exist in Hamdan's case and we are thus left with nothing to detract from 
Quirin's precedentiai value. 

Even within the framework of Councilman and New, there is an exception to 
abstention: "*'P'a person need not exhaust remedies in a military tribunal If the 
military court has no jurisdiction over him." New. 129 F.3d at 644. The theory is that 
setting 1881 aside the judgment after trial and conviction insufficiently redresses 
the defendant's right not to be tried by a tribunal that has no jurisdiction. See Abnev 
v. United States. 431 U.S. 651,662. 52 L. Ed. 2d 651.97 S. Ct. 2034 (1977). The 
courts in Councilman and New did not apply this exceptlon because the servicemen 
had not "raised substantial arguments denying the right of the military to try them at 
all." New. (citing Councilman.420). Hamdan's 
jurfsdictional challenge, by contrast, is not insubstantial, as our later discussion 
shouid demonstrate. While he does not deny the miiftary's authority to try him, he 
does contend that a military commission has no jurisdiction over him and that any 
trial must be by court-martial. His claim, therefore, falls within the exception to 
Councilman and, in any event, is firmly supported by the Supreme Courfs disposition 
of Quirin. 
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In  an argument distlnd from hls claims about the Geneva Convention, which we will 
discuss next, Hamdan maintains that the President violated the separation of powers 
inherent in the Constitution when he established military commissions. [*9] The 
argument is that nN-~rticle I, 5 8, of the Constiiution gives Congress the power "to 
constitute Tribunals Inferior to the supreme Court," that Congress has not 
established military commissions, and that the President has no inherent authority to 
do so under Artide 11. See Neal K. Katyal & Laurence H. Trlbe, Waging War, Deciding 
Guilt: Trying the Military Tribunals, 111 YALE L.J. 1259. 1284-85 (2002). 

There is doubt that this separation-of-powers claim properly may serve as a basis for 
a court order halting a trlal before a military commission, see United States v. 
Cisneros. 335 U.S. ADD. D.C. 135. 169 F.3d 763, 768-69 (D.C. Cir. 19991, and there 
is doubt that someone in Hamdan's position is entitled to assert such a constitutional 
claim , see P p e  2 
F.3d 17. 22 (D.C. Cir. 19991; 32 Countv Sovereiantv Comm v. Dedt of State. 352 
U.S. ADD. D.C. 93, 292 F.3d 797, 799 (D.C. Cir. 2002Z In  any event, on the merits 
there is little to Hamdan's argument. 

nN%e President's Military Order of November 13, 2001, stated that any person 
subject to the order, [*lo] including members of al Qaeda, "shall, when tried, be 
tried by a military commission for any and all offenses triable by [a] mllitary 
commission that such individual is alleged to have committed . . .." 66 Fed. Rea. at 
57.834. The President relied on four sources of authority: his authority as 
Commander in Chief of the Armed Forces, U.S. CONST., art. 11, 5 2; Congress's joint 
resolution authorizing the use of force; 10 U.S.C. 6 821; and JIO U.S.C. 6 836. The 
last three are, of course, actions of Congress. 

m4PIn the joint resolution, passed in response to the attacks of September 11, 
2001, Congress authorized the President "to use all necessary and appropriate force 
against those nations, organizations, or persons he determines planned, authorized, 
committed, or aidedn the attacks and recognized the President's "authority under the 
Constitution to take adion to deter and prevent acts of international terrorism 
against the United States." Authorization for Use of Mllitary Force, Pub. L. No. 107- 
40, 115 Stat. 224, 224 (2001). In re Yamashita. 327 U.S. 1.90 L. Ed. 499, 66 S. Ct. 
340 (1946L which dealt with the validity of [*I11 a military commlsslon, held that 
nNqan "important incident to the conduct of war is the adoption of measures by the 
military commander, not only to repel and defeat the enemy, but to seize and 
subject to disciplinary measures those enemies who, in their attempt to thwart or 
impede our military effort, have violated the law of war." Id. at 11. "The trial and 
punishment of enemy combatants," the Court further held, is thus part of the 
"conduct of war." We think it no answer to say, as Hamdan does, that this case is 
different because Congress did not formally declare war. It has been suggested that 
only wars between sovereign nations would qualiw for such a declaration. See John 
M. Bickers, Military Commissions are Constitutionally Sound: A Response to 
Professors Katyal and Tribe, 34 TEX.  TECH. 1 REV. 899. 918 120031. Even so, the 
joint resolution "went as far toward a declaration of war as it might, and as far or 
further than Congress went in the Civil War, the Philippine Insurrection, the Boxer 
Rebellion, the Punitive Expedition against Pancho Villa, the Korean War, the Vietnam 
War, the invasion of Panama, the Gulf War, and numerous other [* I21 conflicts." 
Id. at 917. The plurality in Hamdi v. Rumsfeld, in suggesting that a military 
commission could determine whether an American citizen was an enemy combatant 
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in the current conflict, drew no distinction of the sort Hamdan urges upon us. 124 S. 
Ct. at 2640-42. 

Ex parte Quirin also stands solidly against Hamdan's argument. The Court held that 
Congress had authorized military commissions through Article 15 of the Articles of 
War. m - 3 ;  a aaord 
Yamashita. 327 U.S. at 19-24. The modern version of Article 15 is 10 U.S.C. 6 821, 
which the President invoked when he issued his military order. HN67~ection 821 
states that court-martial jurisdiction does not "deprive military commissions . . . of 
concurrent jurisdiction with respect to offenders or offenses that by statute or by the 
law of war may be tried by military commissions." Congress also authorized the 
President, in another provision the military order cited, to establish procedures for 
military commissions. 10 U . . .  S C 6 836(a) . Given these provisions and [*I31 Quirin 
and Yamashita, it is impossible to see any basis for Hamdan's claim that Congress 
has not authorized military commissions. See Curtis A. Bradley &Jack L. Goldsmith, 
Congressional Authorization and the War on Terrorism, 1 18 HARV. L. REV. 2047, 
2129-31 /2005). He attempts to distinguish Quirin and Yamashita on the ground that 
the military commissions there were in "war zones" whHe Guantanamo is far 
removed from the battlefield, We are left to wonder why this should matter and, in 
any event, the distinction does not hold: the military commission in Quirin sat in 
Washlngton, D.C., in the Department of Justice building; the military commission in 
Yamashifa sat in the Phlllipines after Japan had surrendered. 

We therefore hold that through the joint resolution and the two statutes just 
mentioned, Congress authorized the military commission that will try Hamdan. 

This brings us to Hamdan's argument, accepted by the district court, that the 
Geneva Conventlon Relative to the Treatment of Prisoners of War, Aug. 12, 1949, fi 
Y.S.T. 3316 ("1949 Geneva Convention"), ratified in 1955, may be enforced In 
federal court. 

HNw~reat ies [*I41 made, or which shall be made, under the Authority of the 
United States, shall be the supreme Law of the land." U.S. CONST., art. VI. cl. 2. 
Even so, HNqhis country has traditionally negotiated treaties with the 
understanding that they do not create judicially enforceable Individual rights. See 
II 1 2  im s v. ird 148 . . (D.C. CirL 
19771; Canadian T . ~ s D  v. United State F. 2d 
,081, 1092 (D.C. Cir. 1,"8"oFN~As a genera:m~:~'~'~~&DkCp~?arf,"", 
compact between independent nations," and "depends for the enforcement of its 
provisions on the interest and honor of the governments which are parties to it." 
Head Monev Cases, Edve and Another v. Robertson, 112 U.S. 580, 598. 28 L. Ed. 
798. 5 S. Ct. 747. Treas. Dec. 6714 (18841. HN1%f a treaty is violated, this 
"becomes the subject of international negotiations and reclamation," not the subject 
of a lawsuit. Id.; see C c  . . 
945(1913); Whitnev v. Robertson, 124 U.S. 190, 194-95. 31 L. Fd. 386. 8 S. Ct. 456 
(1888); 1 
(1829), [*I51 overruled on other grounds, United States v. Percheman. 32 U .S. (7 
Pet.) 51. 8 L. Ed. 604 (18831. 

Thus, HN1l~international agreements, even those directly benefitting private 
persons, generally do not create private rights or provide for a private cause of 
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action in domestic courts." RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS 
LAW OF THE UNITED STATES S 907 cmt. a, at 395 (1987). The district court 
nevertheless concluded that the 1949 Geneva Convention conferred lndlvidual rights 
enforceable in federal court. We believe the court's conclusion disregards the 
principles just mentioned and Is contrary to the Convention itself. To explain why, we 
must consider the Supreme Court's treatment of the Third Geneva Convention of 
1929 in J o hn son v. Eisentraaer, 339 U.S. 763. 94 L. Ed. 1255. 70 S. Ct. 93 6 (19 5 0). 
and this court's declslon in Holmes v. Laird, neither of whlch the district court 
mentioned. 

In Eisentraaer, German nationals, convicted by a military commission in China of 
violating the laws of war and imprisoned in Germany, sought writs of habeas corpus 
in federal district court on the ground that the military commission [*I61 violated 
their rights under the Constitution and their rights under the 1929 Geneva 
Convention. 339 U.S. at 767. The Supreme Court, speaking through Justice Jackson, 
wrote in an alternative holding that the Convention was not judicially enforceable: 
the Convention specifies rights of prisoners of war, but "responsibility for observance 
and enforcement of these rights is upon polltlcal and mllitary authorities." Id. at 789 
n,14. We relied on this holding in Holmes v. Laird. 459 F.2d at 1222, to deny 
enforcement of the Individual rights provisions contained In the NATO Status of 
Forces Agreement, an international treaty. 

This aspect of eentraaer is still good law and demands our adherence. Rasul v. 
Bush. 542 U.S. 466. 124 S. Ct. 2686. 159 L. Ed. 2d 548 (20042 decided a dlfferent 
and "narrow" question: whether federal courts had jurisdiction under 28 U.S.C. 5 

"to consider challenges to the legality of the detention of foreign nationals" at 
Guantanamo Bay. Jd. at 2690. The Court's decision in Rasul had nothlng to say 
about enforcing any Geneva Conventlon. Its holding that federal courts had [*I71 
habeas corpus jurisdiction had no effect on Eisentrager's interpretation of the 1929 
Geneva Convention. That interpretation, we believe, leads to the conclusion that 
"N1qhe 1949 Geneva Convention cannot be judicially enforced. 

Although the government relied heavlly on Eisentrager In making Its argument to 
this effect, Hamdan chose to ignore the decision in his brief. Nevertheless, we have 
compared the 1949 Convention to the 1929 Convention. There are differences, but 
none of them renders Eisentrager's conclusion about the 1929 Convention 
inapplicable to the 1949 Convention. H " z ~ o m m o n  Article 1 of the 1949 Convention 
states that parties to the Convention "undertake to respect and to ensure respect for 
the present Convention in all circumstances." The comparable provision in the 1929 
version stated that the "Convention shall be respected . . . In all circumstances." 
Geneva Convention of 1929, art. 82. The revision imposed upon signatory nations 
the duty not only of complying themselves but also of making sure other signatories 
complied. Nothing in the revision altered the method by which a nation would 
enforce compliance. nNqAr t i~ le  8 of the 1949 Conventlon states that its 
provisions [*IS] are to be "applied with the cooperation and under the scrutiny of 
the Protecting Powers . . .." 'This too was a feature of the 1929 Convention. See 
Geneva Convention of 1929, art. 86. But Article 11 of the 1949 Convention increased 
the role of the protecting power, typically the International Red Cross, when disputes 
arose: "In cases of disagreement between the Parties to the conflict as to the 
application or interpretation of the provisions of the present Convention, the 
Protecting Powers shall lend their good offices with a view to settling the 
disagreement." Here again there Is no suggestion of judicial enforcement. 'The same 
is true with respect to the other method set forth In the 1949 Convention for settllng 
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disagreements. HN1q~rt ide 132 provides that "at the request of a Party to the 
conflict, an enquiry shall be instituted, in a manner to be decided between the 
interested Parties, concerning any alleged violation of the Convention." I f  no 
agreement Is reached about the procedure for the "enquiry," Article 132 further 
provldes that "the Parties should agree on the cholce of an umpire who will decide 
upon the procedure to be followed." 

Hamdan points out that the 1949 Geneva Convention [*I91 protects individual 
rights. But so did the 1929 Geneva Convention, as the Court recognized in 
Eisentraoer. 339 U.S. at 789-90. The NATO Status of Forces Agreement, at issue in 
Holmes v. Laird, also protected individual rights, but we held that the treaty was not 
judicially enforceable. 459 F.2d at 1222. 

Eisentrager also answers Hamdan's argument that the habeas corpus statute, ;l8 
JJ.S.C 6 2241, permits courts to enforce the "treaty-based individual rights" set forth 
in the Geneva Convention. The 1929 Convention specified individual rights but as we 
have discussed, the Supreme Court ruled that these rights were to be enforced by 
means other than the writ of habeas corpus. The Supreme Court's Rasul decision did 
give district courts jurisdiction over habeas corpus petitions filed on behalf of 
Guantanamo detainees such as Hamdan. But Rasul did not render the Geneva 
Convention judicially enforceable. HN16mat a court has jurisdiction over a claim 
does not mean the claim is valld. See Bell v. Hood. 327 U.S. 678. 682-83. 90 L. Ed. 
939, 66 S. Ct. 773 {1946). HN1*he availability of habeas may obviate a petitioner's 
need to rely [*20] on a private right of action, see Wana v. Ashcroft. 320 F.3d 130, 
140-41 & n.16 (2d Cir. 20032 but it does not render a treaty judicially enforceable. 

We therefore hold that the 1949 Geneva Convention does not confer upon Hamdan a 
right to enforce its provisions in court. See Huvnh Thi Anh v. Levl. 586 F.7d 625. 629 
16th Cir. 19781. 

IV. 

Even if the 1949 Geneva Convention could be enforced in court, this would not assist 
Hamdan. He contends that a military commission trial would vlolate his rights under 
HN1q~rticle 102, which provides that a "prisoner of war can be validly sentenced 
only if the sentence has been pronounced by the same courts according to the same 
procedure as in the case of members of the armed forces of the Detaining Power." 
One problem for Hamdan is that he does not fit the Artide 4 definition of a "ptlsoner 
of war" entitled to the protection of the Convention. He does not purport to be a 
member of a group who displayed "a fixed dlstinctlve sign recognizable at a distance" 
and who conducted "their operations in accordance with the laws and customs of 
war." See 1949 Convention, arts. 4A(2)(b), (c) & (d). If Hamdan were to 
claim [*21] prisoner of war status under Article 4A(4) as a person who 
accompanied "the armed forces without actually being [a] member[] thereof," he 
might raise that claim before the military commission under Army Regulation 190-8. 
See Section VII of this opinion, infra. (We note that Hamdan has not specifically 
made such a claim before this court.) 

Another problem for Hamdan is that HN1wthe 1949 Convention does not apply to al 
Qaeda and its members. HNZmhe Convention appears to contemplate only two 
types of armed conflicts. The first is an international conflict. Under Common Article 
2, the provisions of the Convention apply to "all cases of declared war or of any other 
armed conflict which may arlse between two or more of the High Contracting Parties, 
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even If the state of war is not recognized by one of them." Needless to say, al Qaeda 
is not a state and it was not a "High Contractlng Party." There is an exception, set 
forth in the last paragraph of Common Article 2, when one of the "Powers" in a 
conflict is not a signatory but the other is. Then the signatory nation is bound to 
adhere to the Convention so long as the opposing Power "accepts and applies the 
provisions thereof." Even If [*22] al Qaeda could be considered a Power, which we 
doubt, no one claims that a1 Qaeda has accepted and applied the provisions of the 
Convention. 

Hn21me second type of conflict, covered by Common Article 3, is a civil war --that 
is, an "armed confllct not of an international character occurring in the territory of 
one of the High Contractlng Parties . . .." In that situation, Common Article 3 
prohibits "the passing of sentences and the carrying out of executions without 
previous judgment pronounced by a regularly constituted court affording all the 
judicial guarantees which are recognized as indispensable by a civilized people." 
Hamdan assumes that if Common Artfcle 3 applles, a military commission could not 
tty him. We will make the same assumption arguendo, which leaves the question 
whether Common Article 3 applies. Afghanistan Is a "Hlgh Contractlng Party." 
Hamdan was captured during hostllities there. But is the war against terrorism in 
general and the war against al Qaeda in particular, an "armed conflict not of an 
international character"? See INT'L COMM. RED CROSS, COMMENTARY: I11 GENEVA 
CONVENTION RELATIVE TO THE TREATMENT OF PRISONERS OF WAR 37 (1960) 
(Common Article 3 applies [*23] only to armed conflicts confined to "a single 
countryn). President Bush determined, in a memorandum to the Vice President and 
others on February 7, 2002, that it did not fit that description because the conflict 
was "international in scope." The district court disagreed with the President's view of 
Common Article 3, apparently because the court thought we were not engaged in a 
separate conflict with al Qaeda, distinct from the conflict with the Taliban. We have 
difficulty understanding the court's rationale. Hamdan was captured in Afghanistan in 
November 2001, but the conflict with a1 Qaeda arose before then, in other regions, 
including this country on September 11, 2001. Hn223~nder the Constitution, the 
President "has a degree of independent authority to act" in foreign affairs, Am. Ins, 
Ass'n v. Gammendi. 539 U.S. 396.414. 156 L. Ed. 2d 376. 173 S. Ct. 2374 (2003L 
and, for this reason and others, his construction and application of treaty provisions 
is entitled to "great weight." 
2d 388. 109 S. Ct. 1183 (19892. a m i t  omo Shoii Amerlca. Inc. v. Avauliano, 457 

7 -1; Kolov2dt v. Oreaon. 366 
U.S .  187. 194, 6 L. Ed. 2d 218.81 S. Ct. 922 (19611. [*24] While the district court 
determlned that the actions in Afghanistan constituted a single conflict, the 
President's decision to treat our conflict with the Taliban separately from our conflict 
with al Qaeda is the sort of political-military decision constitutionally committed to 
him. See I 2 
3 1 .  To the extent there is ambiguity about the meaning 
of Common Article 3 as applied to al Qaeda and its members, the President's 
reasonable view of the provision must therefore prevail. 

Suppose we are mistaken about Common Article 3. Suppose it does cover Hamdan. 
Even then we would abstain from testing the military commission against Hn233the 
requirement in Common Article 3(l)(d) that sentences must be pronounced "by a 
regularly constituted court affording all the judicial guarantees which are recognized 
as indispensable by civilized peoples." See Councilman, 470 U.S. at 759; New, 129 
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F.3d at 644; supra Part 1. Unlike his arguments that the military commission lacked 
jurisdiction, his argument here is that the commission's procedures particularly its 
alleged failure [*2S] to require his presence at all stages of the proceedings -- fall 
short of what Common Article 3 requires. The issue thus raised is not whether the 
commisslon may try him, but rather how the commisslon may try hlm. That is by no 
stretch a jurisdictional argument. No one would say that a criminal defendant's 
contention that a district court wlll not allow him to confront the witnesses against 
him raises a jurisdictional objection. Hamdan's claim therefore falls outside the 
recognized exception to the Councilman doctrine. Accordingly, comity would dictate 
that we defer to the ongoing military proceedings. I f  Hamdan were convicted, and if 
Common Artlcle 3 covered him, he could contest his conviction in federal court after 
he exhausted his military remedies. 

VI. 

After determining that the 1949 Geneva Convention provided Hamdan a basis for 
judicial relief, the district court went on to consider the legitimacy of a military 
commission in the event Hamdan should eventually appear before one. In the distrlct 
court's view, the principal constraint on the President's power to utilize such 
commissions is found in Article 36 of the Uniform Code of Military Justice, 10 U . . .  S C 
h 836, [*26] which provides: 
nn24T~retrial, trial, and post-trial procedures, including modes of proof, for cases 
arising under this chapter triable In courts-martial, military commissions and other 
military tribunals . . . may be prescribed by the President by regulations which shall, 
so far as he considers practicable, apply the principles of law and the rules of 
evidence generally recognized in the trial of criminal cases In the United States 
district courts, but which may not be contrary to or inconsistent with this chapter. 

(Emphasis added.) The district court interpreted the final qualifying clause to mean 
that military commlssions must comply in all respects with the requirements of the 
Uniform Code of Military Justice (UCMJ). This was an error. 

Throughout its Articles, the UCMJ takes care to distinguish between "courts-martial" 
and "miiitary commissions." See, e.g., 10 U.S.C. 4 821 (noting that "provisions of 
this chapter conferring jurisdiction upon courts-martial do not deprive military 
commissions . . . of concurrent jurisdiction"). The terms are not used 
interchangeably, and the majority of the UCMJ's procedural requirements refer only 
to courts-martlai. [*27] The district court's approach would obiiterate thls 
distinction. A far more sensible reading is that nN29vin establishing mllitary 
commissions, the President may not adopt procedures that are "contrary to or 
Inconsistent withn the UCMJ's provlsions governing military commlssions. In  
particular, Article 39 requires that sessions of a "trial by court-martial. . . shall be 
conducted in the presence of the accused." Hamdan's trial before a military 
wmmlssion does not violate Artide 36 if it omits thls procedural guarantee. 

The Supreme Court's opinion in Madsen v. Kinsella. 343 U.S. 341. 96 L . Ed . 988, 72 
5 . Ct. 699 (19521. provides further support for this reading of the UCMJ. There, the 
Court spoke of the place of military commissions in our history, referring to them as 
"our commonlaw war courts. . . . Neither their procedure nor thelr jurisdiction has 
been prescribed by statute." Id. at 346-48. The Court issued its opinion two years 
after enactment of the UCW, and it is difficult, if not impossible, to square the 
Court's language In Madsen with the sweeping effect with which the district court 
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would invest Article 36. WN26Whe UCMJ thus imposes only minimal [*28] 
restrictions upon the form and function of military commissions, see, e.g., 10 U.S.C. 
66 828 847(aM12 849(d), and Hamdan does not allege that the regulations 
establishing the present commission violate any of the pertinent provisions. 

VII. 

Although we have considered all of Hamdan's remaining contentions, the only one 
requiring further discussion Is his claim that even if the Geneva Conventlon is not 
judicially enforceable, Army Regulation 190-8 provides a basis for relief. HN2%is 
regulation, which contains many subsections, "implements International law, both 
customary and codified, relating to [enemy prisoners of war], [retalned personnel], 
[civilian internees], and [other detainees] whlch includes those persons held during 
military operations other than war." AR 190-8 5 1-l(b). The regulation lists the 
Geneva Convention among the "principal treaties relevant to this regulation." 5 1- 
l(b)(3); see Hamdi. 124 S. Ct. at 2658 (Souter, J., concurring) (describing AR 190-8 
as "implementing the Geneva Convention"). One subsection, 5 1-5(a)(2), requlres 
that prisoners receive the protections of the Convention "until some other 
legal [*29] status is determined by competent authority." (Emphasis added.) The 
President found that Hamdan was not a prisoner of war under the Convention. 
Nothing in the regulations, and nothing Hamdan argues, suggests that the President 
is not a "competent authorityn for these purposes. 

Hamdan claims that AR 190-8 entltles him to have a "competent tribunal" determine 
his status. But we believe the military commission is such a tribunal. HN2-%e 
regulations specify that such a "competent tribunal" shall be composed of three 
commlssioned officers, one of whom must be field-grade. AR 190-8 5 1.6(c). A field- 
grade officer is an officer above the rank of captain and below the rank of brigadier 
general -- a major, a lieutenant colonel, or a colonel. HN%e President's order 
requires military commissions to be composed of between three and seven 
commissioned officers. 32 C.F.R. 6 9 . 4 f a u  a. The commission before which 
Hamdan is to be tried consists of three colonels. Brief for Appellants at 7. We 
therefore see no reason why Hamdan could not assert his daim to prisoner of war 
status before the military commission at the time of his trial and thereby receive the 
judgment of [*30] a "competent tribunal" within the meaning of Army Regulation 
190-8. 

For the reasons stated above, the judgment of the district court is reversed. 

So ordered. 

CONCURBY: WILLIAMS 

CONCUR: WILLIAMS, Senior Circuit Judge, concurring: I concur in all aspects of the 
court's opinion except for the conclusion that Common Artlcie 3 does not apply to the 
United States's conduct toward a[ Qaeda personnel captured in the conflict in 
Afghanistan. Maj. Op. 15-16. Because I agree that the Geneva Convention is not 
enforceable in courts of the United States, and that that any dalms under Common 
Article 3 should be deferred until proceedings against Hamdan are finished, I fully 
agree with the court's judgment. 
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There is, I believe, a fundamental logic to the Conventlon's provlslons on its 
application. Article 2 (PI )  covers armed conflicts between two or more contracting 
parties. Article 2 (P3) makes dear that in a multi-party conflict, where any two or 
more signatories are on opposite sides, those parties "are bound by [the Convention] 
in their mutual relationsw--but not (by implication) vis-a-vls any non-signatory. And 
as the court points out, Maj. Op. at 14, under Article 2 (P3) 18311 even a non- 
signatory "Power" is entitled to the benefits of the Convention, as against a signatory 
adversary, if it "accepts and applies" its provisions. 

Non-state actors cannot sign an international treaty. Nor is such an actor even a 
'Powef' that would be eligible under Article 2 (P3) to secure protection by complying 
with the Convention's requirements. Common Article 3 fills the gap, providing some 
minimal protection for such non-eligibles in an "armed conflict not of an international 
character occurring in the territory of one of the High Contracting Parties." The gap 
being filled is the non-eligible party's failure to be a nation. Thus the words "not of 
an international character" are sensibly understood to refer to a conflict between a 
signatory nation and a non-state actor. The most obvious form of such a conflict is a 
civil war. But given the Convention's structure, the logical reading of "international 
character" is one that matches the basic derivation of the word "international," i.e., 
between nations, Thus, I think the context compels the view that a conflict between 
a signatory and a non-state actor is a conflict "not of an international character." I n  
such a conflict, 18321 the signatory is bound to Common Article 3's modest 
requirements of "humane[]" treatment and "the judicial guarantees which are 
recognized as indispensable by dvilized peoples." 

I assume that our conflicts with the Taliban and al Qaeda are distinct, and I agree 
with the court that in reading the Convention we owe the President's construction 
"great weight." Maj. Op. at 15. But I believe the Convention's language and structure 
compel the view that Common Article 3 covers the confllct with al Qaeda. 

About LexisNexis ( Terms and Candin% 

Co~vriqM O 2005 LexisNexis, a d i m  of Reed Elsevim Inc AU rights nwenred. 
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Review Exhibit (RE) 148 (pages 25-30), is a memorandum signed by the Chief, 
Army Standards of Conduct Office (SOCO), Office of The Judge Advocate 
General, located in Arlington, Virginia. I t  is addressed to the Presiding Officer, 
United States v. a1 Bahlul. 

RE 148 (pages 25-30) responds to the Presiding Officer's question concerning 
whether an Army Judge Advocate can be lawfully ordered to represent an 
Accused who is being tried by military commission when that  same Accused 
declines that  representation. 

This same document was previous admitted as RE 129. RE 148 (pages 25-30) 
consists of 6 pages. 

SOCO has requested that  RE 129 not be released on the Department of Defense 
Public Affairs web site, and that any requests for RE 129 be referred to SOCO. 

RE 129 and RE 148 without redactions were released to the parties in United 
States v. a1 Bahlul, and will be included as pa r t  of the record of trial for 
consideration of reviewing authorities. 

I certify that  this is an  accurate summary of RE 129 and RE 148 (pages 25-30). 

M. Harvey 
Chief Clerk for 

Military Commissions 

Pages 42 to 47 
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Message Page 1 of 1 

Harvey, Mr, DoD OGC 

From: ~arvey. 1-1 Mr. DoD OGC 

Sent Friday, January 20,2006 10:16 

To: - 
Subject: al Bahlul Materials to the Iowa State Bar Association 

You asked me to email to you the regulatory source for the conspiracy charge. It is Milititary Commission 
Instruction (MCI) No. 2, para. 6A(6), at pages 1 9-21. 

The defense counsel in other mititary commission cases have challenged the legality of conspiracy as 
an offense under the laws of war. I can email you the briefs of the parties on this issue, if you like. The 
briefs I refer to are publicly available on the Military Commissions website, but are a little challenging to 
locate. 

I will also email in a few minutes the MCI pertaining to sentencing. 

Respectfully, 

M. Harvey 
Chief Clerk of Military Commissions 
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Mr. DoD OGC 

From: 
Sent: 
To: 
Cc: 

Subject: 

 anr re^, Mr, DoD OGC 
Friday. JanUaw 20,2006 10:16 r 
Sullivan, Dwight, COL, DoD OGC 
Al Bahlul - ~ckununication to Iowa State Bar 

You asked me to email to you the regulatory source for the conspiracy charge. It is Milititary Commission Instruction 
(MCI) No. 2, para. 6A(6), at pages 19-21. 

Mil CMm Iru4 No. 
2-Crimes & ... 

The defense counsel in other military commission cases have challenged the legality of conspiracy as an offense under 
the laws of war. I can email you the briefs of the pam'es on this issue, if you like. The briefs I refer to are publicly 
available on the Military Commissions website, but are a little challenging to locate. 

I will also email in a few minutes the MCI pertaining to sentencing. 

Please let me know if I can be of any further assistance. 

Respectfully , 

M. Hmey 
Chief Clerk of Military Commissions 
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Message Page 1 of 1 

~arvey. Mr. DoD OGC 
- - - 

Fmm: ~ a n r e y ,  Mr, DoD OGC 

Sent Friday, January 20,2006 10'24 

To: 1-1 
Cc: 

Subject d Bahlul Matedais to the Iowa State Bar Association-MCI No. 7 

You asked me to provide the maximum sentence to confinement faad by Mr. al Bahlul under miliiry commissii 
law. 

Mr. al Bahlul faces a maxbnum sentena of confinement for t i i .  His case was nfmed nort-capital. Military 
Commission Instruction No. 7 (30 Apr 2003) is attached. It further explains the military commission ~mIte4Icing 
pro-. 

M. Hawey 
C h i  Clerk of Milbry Commissions 

From: Hamy, 
Sank Fridav, l nuaw  20,2006 10:16 

1.1 
Sub,- al Bahlul Materials bo the Iowa Stak Bar Assodation 

You asked me to emaa to you the regulatory soume for the conspiracy charge. It is M i l i i r y  
Commission Instruction (MCI) No. 2, para. W), at pages 19-21. 

The ddense counsel in other military commission cases have challenged the legality of conspiracy 
as an offense under the l a w  of war. I can mai l  you the briefs of the parties on thii issue, if you 
like. The kiefs I refer to are publicly availabk on the Milbry Commissions website, but a n  a l i e  
challenging to locate. 

I will also email in a few minutes the MCI pertaining to wntenang. 

M. Harvey 
Chief Clark of M-Wry Commissions 
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PO 103 D - Trial Schedule - US v a1 Bahlul Page 1 of I 

Hodges, Keith 

From: Hodges, Keith -- - .. 

Sent: Tuesday, January 24,2006 12:27 PM 

To: 

Subject: PO 103 D - Trial Schedule - US v al Bahlul 

Attachments: PO 101 D - al Bahlul - DC response to PO 101 and PO 101 B, 19 Dec.pdf; Calendar.pdf; PO 
101 C - al Bahlul - Prosecution response to para 7c, PO 101 w attachment, 12 Dec.pdf 

All Counsel in US v. a1 Bahlul 

1. The Presiding Officer has reviewed the attachments and the relevant portion of the draft session 
transcript of 11 January which was previously served on counsel by the Chief Clerk. 

2. Motions concerning the Discovery Order are due in accordance with paragraph 7, PO 104 sent 23 
January. (Convenience copy attached.) Other law motions are due on 22 February 2006. (A "law 
motion" is any motion except that to suppress evidence or address another evidentiary matter.) 

3. Evidentiary motions will be due on 29 March 2006. 

4. All counsel in US v. a1 Bahlul will be prepared to go to Guantanamo for the February trial term. If a 
session in A1 Bahlul is held during that trial term, it will focus on voir dire, discovery, and motions 
practice. The Presiding Officer will not make a decision on the need for such a session until the middle 
of February 2006. 

5. Counsel will review the attachments, the draft session transcript of the 1 1 January session, and the 
contents of this email and determine when each side believes the motions session on law motions should 
be held. If counsel can not agree by 24 February 2006, the Presiding Officer will set a date. 

BY DIRECTION OF THE PRESIDING OFFICER 
Keith Hodges 
Assiitant to the Presidino Officers 

<<PO 101 D - al Bahlul - DC response to PO 101 and PO 101 B,19 Dee.@*> <<Calendar.pdf>> <<PO 101 C - 
al Bahlul - Prosecution response to para 7c, PO 101 w attachment, 12 Dec.pdf>> 
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PO 101 ( a1 Bahlul) - Prosecution Response to Presiding mcefs Resumption of Proceed ... Page 1 of 1 

Hodges, Keith 
-- -- -- 

From: 

Sent: Tuesday, December 13,2005 1 :13 PM 
To: 

Subject PO 101 ( al Bahlul) - Prosecution Response to Presiding Officer's Resumption of Proceedings 
Order 

Attachmenb: Prosecution Response - PO 101 11 O.pdf 

Sin - 
Attached please find the Prosecution's proposed litigation schedule in response to paragraph 7c of the Presiding 
Ofiiceh Resumption of Proceedings order of 16 NOV 05. 

<<Prosecution Response - PO 101 1 1 O.pdfi> 

Prosecutor. Office of Military Commissions, 
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UNITED STATES OF AMERICA 
I 
I PO 101 - d Bohlul 
I 
i Prosecution Response to 

v. ( Presiding OBicer's Resumption 
I of Pmxed&&r Order 

ALI HAMZA SULAYMAN AL BAHLUL I 
I December 13,2005 
I 

1. husuant to paragraph 7c of the Resumption of Proceedings Order, 16 November 
2005, the Presiding Officer directed counsel for both sides in the above captioned case to 
propose a trial schedule. 

a. The Prosecution proposes the following trial schedule: 

(1) 10 January 2006: First session to determine counsel rights, voir dire the 
Presiding Officer' and set a litigation schedule. [7c(l)] 

(2) 30 January 2006: Motions not dependent on opposing party's compliance 
with discovery. [7c(2)] 

(3) 13 Fetrnrary 2006: Responses to motions. 

(4) 27 Febnlary 2006: Discovery obligations completed (subject to continuing 
obligations with regard to discovery). [7c(3)] 

(5) 28 February 2006: Voir dire p.ospedive m e d m q  litigate motions requiring 
hearing before Presiding OfEcer. [7c(4)] 

(6) 1 1 April 2006: Commence presentation of evidence on the merits. [7c(5)] 

2. The point of contact h r  this response is the undersi ed. r r  
Y 

Lt &l, USAFR 
Prosectator 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHIEF DEFENSE COUNSEL 

OFFICE OF MILITARY COMMISSIONS 

19 December 2005 

TO: Colonel Peter Bmback,  Presiding Officer 
SUBJECT: Required Response to Presiding 0ffice1's 12/16/05 email - United Stabs 

1. Punuant to paragraph 7b of the Resumption of Proceedings Order, 16 November 
2005, the Presiding O f b r  directed cowrsel for both sides in the above captioned case 
to provide a calendar showing the dates In whlch they am unavailable to attend a 
session or work on Commission matter. I am fillng this memorandum, not as Mr. a! 
Bahul's counsel, rather under the conditkn that I am ordered to represent him and H 
that order is lawful therefom fordng my representation upon him. 

2. 1 am currently scheduled to attend the Law of War course in Charlottesuille, VA 
during the last week of January. 

3. Notwithstanding paragraph 7(d), I pnpared this document in memorandum form so 
as to awid any appearance of s8rvlng as Mr. al Bahul's counsel. 

4. 1 am the point of contad. 1 can be reached atl-11 

W , J A  
Defense Counsel 

Copy to: 
LtCal ~-1 
Mr. Keith Hodges 
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Message Page 1 of 3 

Hodges, Keith 

From: Aeaw, Tom, MAJ DoD GC -11 
Sank Monday, Deamber 19,2005 1236 PM 

To: 

Subject PO 1 M ( al Bahlul) - calendar (Fleener) 

Residing OlRer's Reply: RE: PO 101 ( a1 Bahlul) - Defense Respome bo Presiding 06&erS 
Resumption of Proaeedlngs Order 

MAJ Fleener, 

Please see COL Brownback's instruct ions t o  me below. 

Keith Kodges 

Mr. Hodges, 

Please send the  below t o  UAJ Fleener, a l l  counsel i n  U S  v. A 1  Bahlul, the 
Chief Defense Counsel, and the Chief Prosecutor. 

Please make MAJ Fleener's email and the  attached memo a f i l i n g  i n  the PO 
101 se r i e s .  Please make LTC -mail and t he  attached memo a separate 
f i l i n g  i n  the  PO 101 se r ies .  

COL Brownbac k 

HAJ Fleener 

1. Your request i n  paragraph 7 of your 1 6  December 2005 memorandum i s  
granted. See the instruct ions above t o  Mr. Hodges. 

2. Regardless of your posit ion on whether you w i l l  be representing M r .  a1 
Bahlul, it does not change the f ac t  t h a t  you were directed t o  provide your 
calendar showing your ava i l ab i l i t y  and you were directed t o  suggest a t r i a l  
calendar. This information does not require you t o  a s se r t  any position with 
regard t o  M r .  a 1  Bahlul, but only fo r  you t o  provide the  Presiding Officer 
with information t o  be used t o  plan Commission proceedings, should you be 
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Message Page 2 of 3 

directed t o  represent Mr. a1 Bahlul. 

3 .  So there i s  no question i n  your mind, I refer  you t o  COL Sullivan's 
memorandum of 3 November 2005 i n  which he detailed you as  Military Counsel for 
M r .  a1 Bahlul. The case of the United States  v. a1 Bahlul was referred t o  a 
military c o d s s i o n  for t r i a l .  I was appointed as  the Presiding Officer of 
tha t  military commission. I am a f u l l  colonel on act ive duty in  the United 
States Army. I have determined tha t  fu l f i l l i ng  the requirements I l a id  out 
for  you i n  my basic correspondence and i n  paragraph 2 above are  related t o  
your military duty a s  Military Counsel for  M r .  a1 Bahlul. 

3. Your request i n  paragraph 3 of your attachment t o  have me translate  cer tain 
matters i n to  Arabic i s  denied. The Chief Defense Counsel, COL Sullivan, w i l l  
be able t o  direct  you on how you can get documents translated for  the c l ien t  
whoa he has detailed you t o  represent. 

4 .  You w i l l  be prepared t o  conduct voir d i re  of the Presiding Officer during 
the January 2006 t r i a l  term. One of the outcomes of tha t  session i s  that  you 
could be ordered t o  represent M r .  a1  Bahlul, and i f  t ha t  i s  the case, you w i l l  
e i ther  conduct voir d i r e  or waive your opportunity t o  do so. 

5. You are  hereby ordered t o  comply with paragraph 7c, PO 101, no l a t e r  than 
1200 hours, 19  December 2005. 

Peter E. Brownback I11 
COL, JA 
Presiding Officer 

Per the Presiding Officer's direction, t h i s  email, MAJ Fleener's email below, 
and the attachment t o  MAJ Fleener's email w i l l  be added t o  the f i l i ngs  
inventory a s  PO 101 8. LTC m email and the attachment t o  h i s  email 
wherein he responded t o  paragraph 7c of PO 101 w i l l  be added t o  the f i l i ngs  
inventory a s  PO 101 C. 

BY DIRECTION OF THE PRESIDING OFFICER - H* 
M i  to the Presiding Officers 

To: l 

S u m  PO 101 ( al Bahlul) - Defense Retponse to Residing Offioer4 Resumption d Rocdings Order 
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Message 

-0dgind Wsage-- 
kom: ~ ~ D o D O G c  

Sent Tuesday, December 13,2005 1313 

Page 3 of 3 

krb)cb: PO 101 ( al Bahlul) - Prorecubion Response to Presldlng Offk#s Resumpbbn af Proceedings Order 

Sin - 
Attached please find the Prosecution's proposed litigation schedule in response to paragraph 7c of 
the Presiding m c e h  Resumption of Proceedings order of 16 NOV 05. 

<< File: Prosecution Response - PO 101 1 l0.pdf >> 

c 
Prosecutor, Office of Military Commissions, 
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DEPARTMENT OF DEFENSE 
OFFICE OF TEE CHIEF' DEFENSE COUNSEL 

OFFICE OF MILITARY COMMISSIONS 

19 December 2005 

TO: Cobnel Peter Brownback, Presiding OfRcer 
SUBJEm Required Response to Presiding Officets 12/ieK)5 email - United States 

v. al Bahul 

1. Pursuant to paragraph 7b of the Resumption of Proceedings Order, 16 November 
2005, the Presiding Officer directed counsel For both sldes in the above captioned case 
to provide a calendar showing the dates in which they am unavailable to attend a 
sesgbn or work on Commission m-. I am tillng this memorandum, not as Mr. al 
Bahul's counsel, tather under the condition that I am ordered to represent him and if 
that order is lawful therefom farcing my mpmmWh upon hi. 

2. 1 am currently scheduled to attend the Law of War course in CharloWIle, VA 
during the last week of January. 

3. Notwithstanding paragraph 7(d), I prepared this document in memorandum form so 
as to avoid any appearance of serving as Mr. ai Bahul's counsel. 

W, JA 
Defense Counsel 

Copy to: 
~tc0l-I 
Mr. Keith Hodges 
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Message Page 1 of 3 

Hodges, Keith 

From: 
Sent: Monday, December 19,2005 12:38 PM 
To: 

Subject: PO 101 ( a1 Bahlul) - Defense Response to Presiding Officer's Resumption of Proceedings 
Order 

Attachments: PO 101-Defense Response to Presiding Officeh Resumption of Proceedings Order.@ 

Subject: Residing Officer's Reply: RE: PO 101 ( al Bahlul) - Defense Response to Presiding Officer's 
Resumptjon of Proceedings Order 

MAJ Fleener, 

Please see COL Brownback's instructions to me below. 

Keith Hodges 

Mr. Hodges, 

Please send the below to MAJ Fleener, all counsel in US v. A1 Bahlul, the 
Chief Defense Counsel, and the Chief Prosecutor. 

Please make MAJ Fleener's email and the attached memo a filing in the PO 
101 series. Please make LTC email and the attached memo a separate 
filing in the PO 101 series. 

COL Brownback 

MAJ Fleener 

1. Your request in paragraph 7 of your 16 December 2005 memorandum is 
granted. See the instructions above to Mr. Hodges. 

2. Regardless of your position on whether you will be representing Mr. a1 
Bahlul, it does not change the fact that you were directed to provide your 
calendar showing your availability and you were directed to suggest a trial 
calendar. This information does not require you to assert any position with 
regard to Mr. a1 Bahlul, but only for you to provide the Presiding Officer 

RE 149 (a1 Bahlul) 
Page 9 of 12 



Message Page 2 of 3 

with information t o  be used t o  plan C d s a i o n  proceedings, should you be 
directed t o  represent M r .  a1 Bahlul. 

3.  So there  is no question i n  your mind, I re fe r  you t o  COL Sullivan's 
memorandum of 3 Novexnber 2005 i n  which he detai led you a s  Mil i tary Counsel fo r  
M r .  a1 Bahlul. The case of the  United States  v. a1 Bahlul was referred t o  a 
mil i tary cowmission fo r  t r i a l .  I was appointed a s  the Presiding Officer of 
t ha t  mi l i t a ry  commission. I am a f u l l  colonel on ac t ive  duty i n  the United 
States  Amy. I have determined tha t  f u l f i l l i n g  the  requirements I l a i d  out 
for  you i n  my basic  correspondence and i n  paragraph 2 above a r e  re la ted t o  
your mi l i t a ry  duty as  Mil i tary Counsel for  Mr. a1  Bahlul. 

3. Your request i n  paragraph 3 of your attachment t o  have me t r ans l a t e  cer ta in  
matters i n t o  Arabic is denied. The Chief Defense Counsel, COL Sullivan, w i l l  
be able t o  d i r ec t  you on how you can get  documents t ranslated fo r  t he  c l i en t  
whom he has detai led you t o  represent. 

4 .  You w i l l  be prepared t o  conduct voir d i r e  of t he  Presiding Officer during 
the January 2006 t r i a l  tern. One of the  outcomes of t h a t  session is  tha t  you 
could be ordered t o  represent Mr. a 1  Bahlul, and i f  t h a t  i s  the case, you w i l l  
e i t he r  conduct voir  d i r e  or  waive your opportunity t o  do so. 

5. You are  hereby ordered t o  comply with paragraph Ic ,  PO 101, no l a t e r  than 
1200 hours, 19 December 2005. 

Peter E. Brownback I11 
COL, J A  
Presiding Officer 

Per the  Presiding Officer ' s direction, t h i s  email, MAJ Fleener ' s email below, 
and the attachment t o  MAJ Fleener's email w i l l  be added t o  t he  f i l i n g s  
inventory as  PO 101 8. LTC m email and the attachment t o  h i s  email 
wherein he responded t o  paragraph 7c of PO 101 w i l l  be added t o  the  f i l i ngs  
inventory as  PO 101 C. 

BY DIRECTION OF THE PRESIDING OFFICER 

W i  Hodger 
Assistant to the Presidim O m a n  
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PO 101 ( al Bahlul) - Rwearb;on Response to Residing OIRads Rerumption d M i n g s  Order 

Sin - 
Attached please find the Prosecution's proposed litigation schedule in response to paragraph 7c of 
the Presiding Ofiicets Resumption of Proceedings order of 16 NOV 05. 

<< File: Prosecution Response - PO 101 11 O.pdf >> 

Pro&utor~officeof ~ili6rv Commissions, 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE CHlEF DEFENSE COUNSEL 
OFFICE OF MILITARY COMMISSIONS 

1 Q December 2005 

TO: CoIonel Peter Brownback, Presiding Officer 
SUB.IECT: Required Response to Pdding Otiice78 1211 6/05 email - United States 

v. al Bahul 

I. Pursuant to paragraph 7c of the Resumption of ihcs8dhg.s Order, 16 November 
2005, the Presiding O F b r  d i  counsel for both sides In the above cap2ioned case 
to propose a trial schedule. I am Rllng thfs memorandum, not as Mr. al Bahul's counsel, 
rather under the condition that if I am ordered to repreaent him and #that order Is lawful 
therefore forcing my mpresentation upon him, the dates bekw would be the eadiest 
possible dates I auld be pmpared. 

a. Answer to 7(c)(l). This appears to be moat aa a date has already been set 
for the first session. 

b. Answer to 7(c)(2). 1 April 2006 

c. Answer to Z(cX3). PmseclAion only 

d. Answer to 7(c)(4). 1 May 2006 

8. Answer to f(cX5). 1 Septem&er 2006 

2. Notwithstandii paragraph 7(d), I prepared this document in memorandum form so 
as Q avoid any appearance of swing as Mr. al &hut's counsel. 

3. 1 am the point of oontad. I can be m c b d  at - 
MAJ, JA 
Defense Counsel 

Cow to: 
ucol- 
Mr. Keith Hodges 
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1 
UNITED STATES OF AMERICA ) DISCOVERY ORDER (PO 104) 

) 
v. 23 January 2006 

ALI HAMZA AHMAD SULAYMAN AL ) 
BAHLUL 

1 

I. The Presiding Officer finds that to ensure a full and fair trial, the following ORDER is 
necessary. All correspondence to the Presiding Officer concerning this Discovery Order shall 
reference the filings designation, PO 104. (See POM I 2- 1 concerning filings designations.) 

2. This Order does not relieve any party of any duty to disclose those matters that Commission 
Law requires to be disclosed. Where this Order requires disclosure at times earlier or later than 
Commission Law provides or requires, the Presiding Officer has determined that such earlier or 
later disclosure is necessary for a full and fair trial. 

3. All disclosures required by this Order are continuing in nature. The times set forth below 
apply to any matter known to exist, or reasonably believed to exist, on the date this Order is 
issued. If any matter required to be disclosed by this order is not known to exist on the date this 
Order is issued, but later becomes known, the party with the responsibility to disclose it under 
this Order will disclose it as soon as practicable, but not later than three duty days from learning 
that the matter exists. In those cases when any matter required to be disclosed by this Order, 
becomes known after the date of this Order, but the party is unable to obtain or produce it as 
required, the party shall give written (email) notice to opposing counsel within three duty days, 
said notice including a description of the nature of the item or matter and the date and time when 
itwill be produced or disclosed. 

4. Any m a t h  that has been provided or disclosed to opposing counsel prior to the entry of this 
Order need not be provided again if only to comply with this Order. 

5. Providing a list of witness names in compliance with this discovery Order does not constitute 
a witness request. Witness requests must be made in accordance with POM # 10-2. 

6. Neither the Presiding Officer nor the Assistant shall be provided with a copy of the items 
ordered to be produced or disclosed by this Order. If counsel believe there has not been adequate 
compliance with this Order, counsel shall seek relief using the procedures in POM 4-3 or POM 
7- 1, as appropriate. 
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7. Objections to the wording of this Order, or the authority to issue this Order. Counsel who 
object to the requirements of this discovery Order, the Presiding Officer's authority to issue a 
discovery order, or who seek any relief h m  the requirements of this Order shall file a motion in 
accordance with POM 4-3 NLT 10 FEB 2006. If a motion is made, the response thereto shall be 
filed within 7 days of receiving the motion. If a reply is desired, it shall me made within 5 days 
after the response is received. If either party makes a motion concerning this Order, the parties 
will continue to fillfill discovery obligations pending disposition of the motion, unless the motion 
also requests, and the Presiding Oficer grants, a delay from compliance. Any request for a delay 
will particularly describe the items by paragraph number as listed in this Order for which a delay 
is requested. A request for a delay that accompanies a motion concerning this Order for items not 
affected by the motion will not ordinarily be granted. 

8. Failure to disclose a matter as required by this Order may result in the imposition of those 
sanctions which the Presiding Officer determines are necessary to enforce this Order or to 
otherwise ensure a full and fair trial. 

9. If any matter that this Order, or Commission Law, requires to be disclosed was in its original 
state in a language other than English, and the party making the disclosure has translated it, has 
arranged for its translation, or is aware that it has been translated into English from its original 
language, that party shall also disclose a copy of the English translation along with a copy of the 
original untranslated document, recording, or other media in which the item was created, 
recorded, or produced. 

10. Each of the disclosure requirements of this Order shall be interpreted as a requirement to 
provide to opposing counsel a duplicate of the original of any matter to be disclosed. Transmittal 
of a matter to opposing counsel electronically satisfies the disclosure requirements herein and is 
the preferred method of production. When disclosure of any matter is impracticable or 
prohibited because of the nature of the item (a physical object, for example), or because it is 
protected or classified, the disclosing party shall permit the opposing counsel to inspect the item 
in lieu of providing it. 

1 1. A party has not complied with this Order until that party has disclosed to detailed counsel for 
the opposing party - or another counsel lawfully designated by the detailed counsel - the matter 
required to be disclosed or provided. 

12. Definitions: 

a. "At trial." As used in this order, the term "at trial" means during the proponent party's 
case in chief (and not rebuttal or redirect), whether on merits or during sentencing. Matters to be 
disclosed which relate solely to sentencing will be so identified. 

b. "Exculpatory evidence" includes any evidence that tends to negate the guilt of the 
accused, or mitigates any offense with which the accused is charged, or is favorable and material 
to either guilt or to punishment. 

Discovq Order, US v. al Bahlul, Page 2 of 6 Pages 

65 

RE 150 (a1 Bahlul) 
Page 2 of 6 



c. "Synopsis of a witness' testimony" is that which the requesting counsel has a good 
faith basis to believe the witness will say, if called to testifj.. A synopsis shall be prepared as 
though the witness were speaking (first person), and shall be sufficiently detailed as to 
demonstrates both the testimony's relevance and that the witness has personal knowledge of the 
matter offered. See Enclosure 1, POM 10-2, for some suggestions. 

d. "Disclosure" as used in this Order is synonymous with "production." 

e. "Matter" includes any matters whatsoever that is required to be produced under the 
terms of this Order, whether tangible or intangible, including but not limited to, physical objects, 
documents, audio, video or other recordings in any media, electronic data, studies, reports, or 
transcripts of testimony, whether ftom depositions, former commission hearings, or other sworn 
testimony. 

13. Nothing in this Order shall be interpreted to require the disclosure of attorney work product 
to include notes, memoranda, or similar working papers prepared by counsel or counsel's trial 
assistants. 

14. The Prosecution shall provide to the Defense the items listed below not later than 13 Feb 
2006 The items shall be provided to the detailed defense counsel unless the detailed defense 
counsel designates another lawful recipient of the items. The Prosecution may request a delay in 
compliance with this Order by either requesting a delay fiom the Presiding Officer as part of a 
motion made in accordance with paragraph 7 above. The Prosecution may also request a delay in 
compliance with this Order, citing the reasons therefore, before the time for compliance has 
arrived if they do not wish to file a motion but only need more time for compliance. 

a. Evidence and copies of all information the prosecution intends to offer at trial. 

b. The names and contact information of all witnesses the prosecution intends to call at 
trial along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the prosecution intends to call or offer 
at trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied 
upon by the expert relevant to the subject matter to which the witness will testifj. or offer an 
opinion, and a synopsis of the opinion that the witness is expected to give. 

d. Exculpatory evidence known to the prosecution. 

e. Statements of the accused in the possession or control of the Office of the Chief 
Prosecutor, or known by the Office of the Chief Prosecutor to exist, that: 

(1 .) The prosecution intends to offer at trial whether signed, recorded, written, 
sworn, unsworn, or oral, and without regard to whom the statement was made. 

(2.) Are relevant to any offense charged, and were sworn to, written or signed by 
the accused, whether or not to be offered at trial. 
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(3.) Are relevant to any offense charged, and were made by the accused to a 
person the accused knew to be a law enforcement officer of the United States, whether or not to 
be offered at trial. 

f. Prior statements of witnesses the prosecution intends to call at trial, in the possession or 
control of the Office of the Chief Prosecutor, or known by the Ofice of the Chief Prosecutor to 
exist, and relevant to the issues about which the witness is to testify that were: 

(1 .) Sworn to, written or signed by, the witness. 

(2.) Adopted by the witness, provided that the statement the witness adopted 
was reduced to writing and shown to the witness who then expressly adopted it. 

(3.) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 

15. The Defense shall provide to the Prosecution the items listed below not later than 6 March 
2006. The items shall be provided to the detailed prosecutor unless the detailed prosecutor 
designates another lawful recipient of the items. These provisions shall not require the defense to 
disclose any statement made by the accused, or to provide notice whether the accused shall be 
called as a witness. The Defense may request a delay in compliance with this Order by either 
requesting a delay from the Presiding Officer as part of a motion made in accordance with 
paragraph 7 above. The Defense may also request a delay in compliance with this Order, citing 
the reasons therefore, before the time for compliance has arrived if they do not wish to file a 
motion but only need more time for compliance. 

a. Evidence and copies of all matters the defense intends to offer at trial. 

b. The names and contact information of all witnesses the defense intends to call at trial 
along with a synopsis of the witness' testimony. 

c. As to any expert witness or any expert opinion the defense intends to call or offer at 
trial, a curriculum vitae of the witness, copies of reports or examinations prepared or relied upon 
by the expert relevant to the subject matter to which the witness will testify or offer an opinion, 
and a synopsis of the opinion that the witness is expected to give. 

d. Prior statements of witnesses the defense intends to call at trial, in the possession or 
control of the defense counsel, or known by the defense counsel to exist, and relevant to the 
issues about which the witness is to testify that were: 

(1 .) Sworn to, written or signed by, the witness. 

(2.) Adopted by the witness, provided that the statement the witness adopted was 
reduced to writing and shown to the witness who then expressly adopted it. 
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(3.) Made by the witness, and no matter the form of the statement, contradicts the 
expected testimony of that witness. 

e. Notice to the Prosecution of any intent to raise an affirmative defense to any charge. 
An a m a t i v e  defense is any defense which provides a defense without negating an essential 
element of the crime charge including, but not limited to, lack of mental responsibility, 
diminished capacity, partial lack of mental responsibility, accident, duress, mistake of fact, 
abandonment or withdrawal with respect to an attempt or conspiracy, entrapment, accident, 
obedience to orders, and self-defense. Inclusion of a defense above is not an indication that such 
a defense is recognizable in a Military Commission, and if it is, that it is an affirmative defense 
to any offense or any element of any offense. 

f. In the case of the defense of alibi, the defense shall disclose the place or places at 
which the defense claims the accused to have been at the time of the alleged offense. 

g. Notice to the prosecution of the intent to raise or question whether the accused is 
competent to stand trial. 

16. When Alternatives to Live Testimony Will Be Offered by a Party. 

a. The testimony of a witness may be offered by calling the person to appear as a witness 
before the Commission (live testimony) or by using alternatives to live testimony. 

b. Whenever this Order requires a party to disclose the names of witnesses to be called, a 
party which intends to offer an alternative to live'testimony shall provide the notice below to the 
opposing party: 

(1 .) Intent to use alternatives to live testimony rather than calling the witness. 

(2.) The method of presenting the alternative to live testimony the party intends to use. 
(See paragraph 3c(6)(a-g), POM 10-2, for examples), 

(3.) The dates, locations, and circumstances - and the persons present - when the 
alternative was created, and 

(4.) The reason(s) why the alternative will be sought to be used rather than production of 
live testimony. 

17. Objections to Alternatives to Live Testimony. - 
If, after receiving a notice required by paragraph 16 above, the party receiving the notice wishes 
to prevent opposing counsel from using the proposed alternative to live testimony, the receiving 
party shall file a motion under the provisions of POM# 4-3. Such motion shall be filed within 5 
days of disclosure of the intent to offer an alternative to live testimony, or the receiving party 
shall be deemed to have waived any objection to the use of an alternative to live testimony. 
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18. Obtaining or Creating Alternatives to Live Testimony - Notice and Opportunity to 
Attend and Participate. 

a. Under Commission Law, confrontation of persons offering information to be 
considered by the Commission is not mandatory, nor is there a requirement for both parties to 
participate in obtaining or creating alternatives to live testimony. Further, there is no general 
rule against hearsay. 

b. As a result, parties must afford opposing counsel sufficient notice and opportunity to 
attend witness interviews when such interviews are intended to preserve testimony for actual 
presentation to the Presiding Oficer or other members of the Commission. 

c. Failure to provide such notice as is practical may be considered - at the discretion of 
the Presiding Officer (or in a paragraph 6D(1), MCO# 1 determination , by the other 
Commission members) - along with other factors, on the issue of admissibility of the proffered 
testimony. 

IT IS SO ORDERED: 

Is1 
Peter E. Brownback, III 
COL, JAY USA 
Presiding Officer 
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DEPARTMENT OF DEFENSE 
OFFICE OF THE APPOINTING AUTHORITY 

1600 DEFENSE PENTAGON 
WASHINGTON, DC 20301 -1 600 

CHIEF CLERK FOR 
MILITARY COMMISSIONS January 12.2005 

MEMORANDUM THRU Assistant to the Presiding OY & I* ZtV6/ 

FOR Prosecutor, United States v. a1 Bahlul 
Detailed Defense Counsel, United States v. a1 Bahlul 

SUBJECT: Review of Record of Trial by the Parties 

Pursuant to the Appointing Authority Memorandum (June 30, 2005) (Encl 
1) and Presiding Officer Memorandum (POM) 13-1 (Sept. 26, 2005) (Encl2), the 
Prosecution and Defense are hereby served with a copy of the draft session 
transcript (Encl 3) for the following session: 

Jan. 11,2006 session, United States v. a1 Bahlul 

POM 13-1, para. 4b provides, "Within 15 days of service of a draft session 
where a Commission translator was used, the lead counsel for both sides (or a 
counsel designated by the lead counsel) shall provide an errata sheet in electronic 
form to the Presiding Officer and the Assistant indicating by page and line 
number and using the errata sheet at enclosure 4." This same paragraph then 
further describes other duties of the parties. 

The presiding officer has reviewed the "draft session transcript" at 
enclosure 1, and it is now ready for the review of counsel for comment or 
correction under POM 13- 1, para. 2e(l). 

If the presiding officer does not receive a response in fifteen calendar 
days, objection to errors in the transcript is waived, unless the responsible 
counsel requests and receives an extension from the presiding officer. See 
POM 13- 1 ,  para. 4C. Therefore, it is important to carefully review the 
enclosed transcript and provide any comments in a timely fashion. 
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A copy of  this memorandum, and any response received from the parties 
will be filed in the allied papers in the Clerk of Military Commissions section of 
the allied papers. 

M. Harvey 
Chief Clerk of 

Military Commissions 

3 Enclosures 
1 .  POM 13-1 (Sept. 26,2005) 
2. Appointing Authority Memorandum (June 30,2005) 
3. Transcript pages 19-123 
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UNITED STATES OF AMERICA PO 102 N 

) Findings of Fact, Conclusions of Law, and 
v. Rulings With Respect to the Accused's 

) Request to Be Allowed to Proceed Pro Se 
ALI HAMZA AHMAD SULAYMAN ) 

AL BAHLUL 1 27 January 2006 

1. References: 

a. In making the findings in paragraph 2 below, the commission considered its incourt 
observations of Mr. A1 Bahlul on 26 August 2004 and on 11 January 2006. The commission also 
considered the transcripts of both sessions and RE 135. 

b. In making the legal conclusions on the second independent, severable, and distinct basis for 
my ruling, the commission considered the President's Military Order of 13 Npvember 2001, Military 
Commission Order # 1 dated 3 1 August 2005, and Military Commission Instruction #4 dated 16 
September 2005. The commission also considered the matters contained in PO Filing 102 and PO 
Filings A-J (RE 101, 113-119, and 128-130.) 

c. On 13 January 2006, the commission invited counsel for both sides to present a proposed 
ruling on this issue (Attachment 1) and gave them until 25 January 2006 to do so. The prosecution 
furnished a proposed ruling on 24 January 2006 (Attachments 2 and 3). The defense did not submit a 
proposed ruling. 

2. Findings of Fact: Mr. A1 Bahlul: 

a. is approximately 38 years old and has sixteen years of formal education. No finding is made 
concerning the background, type, or nature of this education. 

b. has some amount of knowledge about American culture and customs. 

c. is not completely fluent in English and requires translation assistance. 

d. has no formal education in the law, although he has read some matters and books 
concerning international law. 

e. has been, most of the time, outwardly respectful towards the commission. 

f. has refused to stand when the commission entered and departed. 
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g. has refused to answer questions and has departed on tangents of his own when questioned 
on specific matters. 

h. has demonstrated a tendency, and appears to have the desire to make speeches rather than 
address the matters before the commission. (Eg., pp. 10-1 1,26 Aug 04 transcript.) 

i. does not have any background in or specific knowledge of military criminal law. 

j. in the January 2006 session, stated that all Americans are his enemies. 

k. in the January 2006 session, stated in court that he is boycotting the proceedings and has 
held up a sign (RE 135) to show the spectators that he is boycotting the proceedings. Once he finished 
stating his "9 points," he removed his headphones that allowed him to hear the Arabic translation, laid 
them down, and held up the "boycott" sign. After that point, Mr. a1 Bahlul never participated in the 
remainder of the session, despite the Presiding Officer requesting that he delay his boycott until other 
matters were handled. 

1. in the January 2006 session, stated in court that he will not respect US laws and the 
procedures of the military commissions. 

m. did not wait until the Presiding Officer made a ruling on his request to gopro se before 
stating that he would boycott the court though he earlier indicated that he knew the Presiding Officer 
had not yet made a decision, and that making and announcing the decision was one of the purposes of 
the session. 

3. Conclusions of Law: 

a. Based on the factual findings in paragraph 2 above, the commission concludes that Mr. Al 
Bahlul: 

(1) does not have the necessary background and training to represent himself before the 
commission. 

(2) does not have the language skills necessary to represent himself before the commission. 

(3) would not comply with the directions of the commission. 

(4) would not focus his attention on the commission proceedings. 

(5) would attempt to prevent the commission h m  providing a full and fair trial. 

The commission therefore concludes that Mr. Al Bahlul is not competent to represent himself before 
the commission, even if the law allowed him to represent himself. 

b. Based on the provisions of Section 4c(4) of the President's M i l i w  Order, Paragraph 4c of 
Military Commission Order # 1, and Paragraph 3d of Military Commission Instruction #4, the 
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commission concludes that, under the provisions establishing the military commissions, an accused 
may not represent himself. The reasons therefore are within the discretion of the President and his 
delegee; some of these reasons are expressed in the Appointing Authority's Memorandum of 14 June 
2005 (Encl20 to RE 101) in which he ruled that Mr. A1 Bahlul could not proceedpro se. The 
commission finds that those rules are reasonable and not inherently outside the scope of the President's 
authority and that they are consistent with providing a full and fair trial. The commission has not been 
presented with, nor has it found in its own research, any argument or citations or legal authority which 
convinces the commission that the 6th Amendment to the United States Constitution applies to the 
Military Commission proceedings, insofar as a right to proceed pro se might exist. The commission 
therefore concludes that Mr. A1 Bahlul is not allowed to represent himself before the commission, even 
if he were competent to do so. 

4. Ruling: Mr. A1 Bahlul's request to proceedpro se is denied. 

Peter E. Brownback III 
COL, JA 
Presiding Officer 
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Attachment 1 

From: "Hodqes, Keith" 1-1 
To: - 
Subject:  FW: Draft  Pro Se Order - Counsel Draf t s  
Date: Friday, January 13, 2006 1:36 PM 

Counsel i n  U S  v .  a 1  Bahlul, 

Your a t t e n t i o n  i s  i n v i t e d  t o  t h e  below email from t h e  Presiding Off icer .  
This email and t h e  below m a i l  w i l l  be added t o  the f i l i n g s  inventory.  

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Ass i s tan t  t o  t he  Presidina Off icers  

> ----- Original  Message----- 
> From: Brownback, Peter E.  COL OMC-Presiding Off icer  (L) 
> Sent: Friday, January 13, 2006 11:27 AM 
> To: Hodges, Keith H.  CTR (L) 
> Cc: ] 
> Subject:  Draft  Pro Se Order - Counsel Draf ts  
> 
> 
> M r .  Hodges, 
> 
> Please forward the  below t o  counsel a t  t h e i r  home s t a t i o n  email 
> addresses.  
> 
> COL Brownback 
> 
> 
> 
> 
> To Counsel i n  the case of United S t a t e s  v. A 1  Bahlul, 
> 
> After  I announced my pro se ru l ing  on the  record on 11 January 
> 2005, I s t a t ed :  
> 
> "I w i l l  prepare a d r a f t  ru l ing  and provide it t o  counsel f o r  
> both s i d e s  and i f  they  want t o  
> expand upon my ru l ings  o r  suggest something e l s e ,  they may." 
> 
> I am no t  going t o  provide a d r a f t  r u l i ng  t o  counsel.  Counsel 
> f o r  e i t h e r  s i d e  may provide a proposed ru l i ng  t o  opposing counsel and M r .  
> Hodges. I w i l l  consider t h e  proposed ru l ings ,  i f  any a r e  received, before 
> I i s s u e  my f i n a l  wr i t t en  ru l ing .  Any proposed ru l i ng  s h a l l  be confined t o  
> matters  on t h e  record (evidence, f i l i n g s ,  and argument made before  t h e  
> Commission). Should counsel i n t e r j e c t  new matters ,  those mat te rs  w i l l  be 
> disregarded. 
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> 
> Such proposed ruling must be provided to Mr. Hodges and 
> opposing counsel NLT 25 January 2006. 
> 
> COL Brownback 
> Presiding Officer 
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Attachment 2 

  ate: Tuesday, January 24, 2006 2:26 PM 

ALCON - 
Attached please find the prosecution's proposed pro se ruling for the 
Presiding Officer's consideration. 

Lt Col - 
- - -  2 - pp -. 

From: Hodges, Keith H. CTR (L) 

Subject: RE: Draft Pro Se Order - Counsel Drafts 

Counsel in US v, a1 Bahlul, 

Your attention is invited to the below email from the Presiding Officer. 
This email and the below email will be added to the filings inventory. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 

> ----- Original Message----- 
. > From: Brownback, Peter E . COL OMC-Presiding Officer (L) 

> Sent: Friday, January 13, 2006 11:27 AM 
> To: Hodges, Keith H. CTR (L) 
> Cc: 1- 
> Subject: Draft Pro Se Order - Counsel Drafts 
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> 
> 
> M r .  Hodges, 
> 
> Please forward the  below t o  counsel a t  t h e i r  home s t a t i o n  email 
> addresses.  
> 
> COL Brownback 
> 
> 
> 
> 
> To Counsel i n  t he  case  of United S t a t e s  v. A 1  Bahlul, 
> 
> After  I announced my pro se ru l ing  on t h e  record on 11 January 

> 2005, I s t a t e d :  
> 
> "I w i l l  prepare a d r a f t  r u l i ng  and provide i t  t o  counsel f o r  
both 
> s i d e s  and i f  they  want t o  
> expand upon my ru l ings  o r  suggest something else, they  may." 
> 
> I am not going t o  provide a d r a f t  r u l i ng  t o  counsel.  Counsel 
> f o r  e i t h e r  s i d e  may provide a proposed r u l i n g  t o  opposing counsel and 
> M r .  Hodges. I w i l l  consider  t h e  proposed ru l ings ,  i f  any a r e  
> received, before  I i s sue  my f i n a l  wr i t t en  ru l ing .  Any proposed ru l i ng  
> s h a l l  be confined t o  mat te rs  on t h e  record (evidence, f i l i n g s ,  and 
> argument made before  the  Commission). Should counsel i n t e r j e c t  new 
> matters ,  those mat te rs  w i l l  be disregarded. 
> 
> Such proposed ru l i ng  must be  provided t o  M r .  Hodges and 
> opposing counsel NLT 25 January 2006. 
> 
> COL Brownback 
> Presiding Off icer  
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Attachment 3 

1 
UNITED STATES OF AMERICA 1 

1 PROSECUTION 
v. 1 PROPOSED PRO SE RULING 

1 
ALI HAMZA SULAYMAN AL BAHLUL ) 24 January 2006 

COMES NOW the Presiding Officer, after reviewing all matters of record in the above titled case, and 
makes the following Findings of Fact and Conclusions of Law with regard to the Accused's request for 
pro se representation: 

FINDINGS OF FACT: 

1. At the initial session of his Commission hearing on 26 August 2004, the Accused informed the 
members of the Commission that he wanted to represent himself before the Commission, or to be 
represented by a Yemeni attorney of his choice. (RE 101, pp. 10-26). 

2. While discussing his desire to represent himself with the Presiding Officer, the Accused stated, ''I 
am from a1 Qaida ...."( RE 101, p. 20). 

3. Because Military Commission Order (MCO) No. 1 (2 1 M m h  2002), paragraph 4(c)(4) states the 
Accused "must be represented at all relevant times by Detailed Defense Counsel," and paragraph 4 
(c)(3) requires any Civilian Counsel to be a United States citizen, the Presiding Officer directed the 
Detailed Defense Counsel, then LCDR Sundel, USN, and MAJ Bridges, USA, to brief the issues of 
whether the Accused enjoyed a right to self-representation before the Commission, and whether the 
Accused was entitled to be represented by an attorney that does not meet the security requirements set 
out in MCO No. 1. (RE 101, pp. 10-26). 

4. The parties briefed the self-representation and security issues (RE 101, pp. 27-12). On 14 January 
2005, the Appointing Authority denied the Accused's request to represent himself before the 
Commission. The Appointing Authority also rehsed to support a requested change to MCO No. 1 to 
allow such representation. (RE 101, pp. 1 13-14). 

5. The Appointing Authority excused two of the three members of the Commission that attended the 
26 August 2004 proceedings. The Appointing Authority did not excuse the Presiding Officer, who 
continues to serve in that capacity. 

6. The OEce of General Counsel, United States Department of Defense, updated MCO No. 1 on 3 1 
August 2005. While the update changed the role of the Presiding Officer fiom a fact finder to a law 
officer, the update did not change the requirements that an Accused must be represented by a Detailed 
Defense Counsel and that any Civilian Counsel must be a United States citizen. 
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7. The Chief Defense Counsel, Col Dwight Sullivan, USMCR, detailed MAJ Thomas A. Fleener, 
USAR, as the Accused's Detailed Defense Counsel on 3 November 2005, replacing LCDR Sundel and 
MAJ Bridges. (RE 1 19). 

8. At the 1 1 January 2006 Commission session, the Accused stated he understood that MGT Fleener 
had been detailed to represent him, but that MAJ Fleener had been imposed upon him. (T 4346). 

9. The Accused stated that he refuses any military defense counsel imposed on him by our military 
law, and that he rejects any civilian lawyer, even if the civilian lawyer is a volunteer. (T 4346). 

10. When asked by the Presiding Oficer whether he still wished to represent himself before the 
Commission, the Accused elected to make a statement of the causes and circumstances that justified 
the decision he was about to make, including: 

a) An assertion that he is a prisoner of war and legal combatant based upon his religion and 
religious law, and he does not care what the Prosecutors calI him based on our Earthly laws; 
(T 59). 

b) and, that all members of the Commission are American, "So how can there be a tribunal, a 
court, a complete court, and a fair court as long as they do not - when they do not accept 
our rules, our laws. And we are not going to accept their rules and their laws." (T 59). 

11. When the Presiding Officer sought to clarify whether the Accused still wished to represent himself 
before the Commission, the Accused responded that he would "boycott" any further Commission 
proceedings. (T 60). 

CONCLUSIONS OF LAW: 

12. The Accused announced he does not accept the Commission rules and laws and he will bbboycott" 
all future proceedings of the Commission. Further, when the Accused has spoken on his own behalf, 
he has made statements that, but for the changes to the composition of the Commission, would have 
been to his own legal detriment. An Accused who refuses to participate in Commission proceedings, 
and who declares his intention not to follow the rules and laws of the Commission, is not competent to 
represent himself in that forum. The 26 August 2004 statement by the Accused to the effect that he is 
"fiom a1 Qaida," demonstrates that the Accused does not understand or appreciate his legal position, or 
how to protect his rights without legal representation. 

13. MCO No. 1 and Military Commission Instruction No. 4 require that an Accused be represented by 
an appointed Detailed Defense Counsel at all times. The Appointing Authority has denied the 
Accused's request for self-representation or to support a change to MCO No. 1 to allow self- 
representation. 

14. THERFORE, the Accused's request that he be allowed to represent himself before this 
Commission is denied. In accordance with the 3 November 2005 order of the Chief Defense Counsel, 
the Detailed Defense Counsel will continue to represent the Accused. 
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Challaqes for Cause Decision No. 20W-001 (Unclassified) 

1 
UNITED STATES 1 

v. 1 
SALIM AHMED HAMDAN - Cgse No. 04-0004 ) Appointing Authority 

) Ikchbn on 
) ~ n p s f o r C a u s e  

UNITED STATES 1 
v. ) Decision No. 2004-00 1 

DAVID MATTHEWS HICKS - Case No. 04-0001 1 
) Octoberl9,2004 

Initial hearings were held in each of the above cases at Gunbmno Bay, Cuba, 
on August 24 aud 25,2004, mpctively, during which voir dire was conducted.' In both 
cases, counsel far both sides reviewed detailed writtea questionaaires completed by each 
commission member, conducted voir dire of the commission as a whole, and then 
conducted extensive individual voir dire of the psiding offica, each of the four 
commission members, and the one a1temat.e member? Some of the cammission members 
were also individually questioned by counsel in closed session so that classified matters 
cuuld be examined? In both the H '  and Hfch cases, defense counsel challenged 
the Residing Offioer, three of the four cammission members, and the alternate 
commission member. During the hearings, the pmecution opposed all the challenges in 
both cases. However, in a sdxqumt brief filed by the Chief Prosecutor, the prosecution 
modified their position and no longer opposes the challenges far cause against Colonel 
(COL) B (a ~ariae): Lieutenant Colonel (LTC) T, and LTC C. 

' Tbe W ~ i n U n i r e d J k a h s v .  a l ~ , ~ C l r s e . ~ 3 , w u r h t ] d o n A u , g r u t 2 6 , 2 W , a t  
. Guaannan#,By,Cuba Tbe~mtbstcass~suepcadcdpriortovo ird ire toraro lvs tbt  

cwxnrscd's~torepnecatbimse1E T h c i a i t i a l h e a r i n g i n ~ ~ v . ~ f ~ i , C a r e N 0 . ~ 2 ,  
was held on Augost 27,2004, at Bay, Cuba. Voir dire in that cam is scheduled to be 
colductbd in Nonmbcr 2004. 
By cornperiron, in the Nazi Saboteur Military Commkion conducted during Worid War Ii, &fcose 

colmeel asld only two questions of the commission rs a whole and oanducted no individual voir dire. 
TbP.c were no &dl- fix cause. See Tramxi@ of Proceadings befwt thc Militmy Commissions to Try 
Pgsans Charged with O i k m  Against the Law of War and the Articles of War, W&ington D.C., M y  8- 
3 1,1942, trrnscrEbed by the Unhcdy of Mirmarotr, 2004, u v d d k  al 
b Q x J / w w w . . s a c . o m a e d u / ~  mboWnaziOl.hkm at pp. 13-14. 
3~owhste~voitdiieis~-~wmilitarycantmissi~nisa~withiathzdisaetionof 
tkPnsidiagOffker. " I h e ~ ~ r h a l l d e t e n n i n e i f i t L n s c c s s u y t o c o n d u c t ~ p e r m i t  
q ~ o f m e m b a s ( i i 1 ~  the Pm&g Ofiicer) onismssofwhethcr~ia good cause fix their 
rcmovd. T f i e ~ ~ ~ ~ ~ ~ m a y ~ t q ~ ~ h r m y n u r m 9 . b e d # m a s ~ ~  ...[ d s h s l l  
avmrethst]aaywch~uestioaingshallbe~~~orriacn#s~tow;hezhergoodcause 
maycx i s t for the i eawnra l~ fany~ .~  DoDMiliCarycbmdmioninstrPcttonNo. %,"-vrc 
Proocduaae," paragraph 3A(2) (hg. 31,2004) [baeina&5 MCI No. 81. The Pmidiq OfEcer pennitred 
~w,widarrrqgiagvoirdireinbotboftbgearses. ~wasmobjectionbyanycoumelthrtthe 
Prcdbg Oflicsr impeded in any way their ability to conduct hil arxI extensive vdir dire of all thc 
~ i n c l u d i n g t b c ~ ~ .  
The eommhdon d m ,  COL B (an Air Fonx 0 5 ~ 4 ,  wru, not chdlenged by e i k  aide in either 

case. AU--toCOLBhaeinrcfatoOOLB,theMarinc. 
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Challenges for Cause Decision No. 2004.001 (Unclassified) 

In each case, the Appointing Authority considered the trial tmmript, the written 
briefs of the parties, the written questionnaires completed by the membas, and the 
writtea ~ ~ o n s  of the Residing OfEcer. While each case is decided on the 
record of trial in that case, this joint decision is provided because of the close similarities 
in the voir dire of the members and the arguments of cormsel in both cases. Additionally, 
defense counsel from the a1 Qusi case has also filed a brief concerning the proper 
s t a d d  fbr the Appointing Authority to apply when deciding challenges for cause. 

Military Commiesion Procedwd bvidons on cb.uenges fir Cause 

The A p p o ~ g  Authority appoints military ccrmmission members "based on 
cosmptence to perform the duties involved" and may ranove members for "good cause." 
DoD Directive No. 5 105.70, "Appointkg A u t h ~ t y  fbr Military Commissions," 
paragraph 4.1.2 (Feb. 10,2004) [effinafter DoD Dir. 5 105.701. See also DoD Military 
Commission Order No. 1, "Prod- for Trials by Military Commissions of Certain 
Non-United States CitizRas in the War Against Terrorism," Section 4A(3) (Mar. 21, 
2002) [heaeinafta MCO No. I]; MCI No. 8 at paragraph 3A(1). To be qualified to serve 
as a member or en alternate member of a military d s s i o n ,  each pason "shall be a 
mmmissioned officer of the United States anned faces ("Military We), including 
without hitation rcsme personnel on active duty, National Guard personnel on active 
duty in F e d d  service, and retired peasonuel recalled to active duty." MCO No. 1 at 
Section 4A(3). Cornpan: Article 25(a), Uniform Code of Military Justice. 10 U.S.C. 

[haeinafter u w .  
The Presiding Officer may not decide challenges for cause but must 'Yorward to 

the Appointing Authority infbrmatjon and, if appropriate, a recummendation relevant to 
the q d o n  of whether a menber (including the Presiding Officer) should be moved  
for good cause. While awaiting the Appointing Authority's decision on such mattex, the 
Presidmg Offiea may elect either to bold proceedings in abeyance or to continue." MCI 
No. 8 at paragraph 3A(3). In the Hamdrrn and Hicks cases, consistent with this authority, 
the Residing Officer has scheduled due dates f a  motions, motion hearing dates, and 
tentative trial dates pending the Appointing Authority's decision on these challeages. 

"In the event a member (or altemate member) is moved f'or good cause, the 
Appointins Authority may replace the member, direct that an altemite member serve in 
the place of the original member, direct that proceedings simply continue without the 
member, or convene a new commission." MCI No. 8 at paragraph 3A(1). 

The team "good causen is not d e k d  in my of thee provisions but is detined in 
the Review Panel instruction as inc1uding but not limited to, "physical disability, military 
exigency, or other cimunstancts that render the member unable to perform his duties." 

I 00 IS, 2004, the Appokhg Authority sent the following e n d  to the Presiding Offim 
~ k f i o r w a r d y o u t ~ b s e r v a t i o n s d ~ t i o a s ~ t o c h a I l ~ f o r c c r u s e . "  Thatsameday, 
t h e P r e s i d i n g O f f i c a p r o v i d c d ~ ~ D a ~ t h e r e c o n m r e n d a d s c a r c d a r d f o r  

chdcwa for cause and hie on the chdhga a@ast ereh member in the 
H a h  d R i  caeca 
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Challenges k r  Cguse Decision No. 2004-001 (Unclassified) 

DoD Military Cammission Instmdm No. 9, "Review of Military Cammission 
Frwdhgs," paragraph 4B(2) @ec. 26,2003). This is the same definition of good 
caust that a convening authority or a military judge uses to excuse a court-martial 
member a f k  assembly of the court. See Manual for Courts-Mid, United States, Rules 
for Courts-Martial 505 (2002) [heminafter RCM]. 

Parties' Podtiom Concernfag the st.adard for Dedermbhg Challenges for Good 
Cause 

At the must ofthe Presiding Officer, defense counsel in Humdun, Hicks, and al 
Qosi, as well as the Chief Prosecutor, filed briefb concaning the appropPiate standard fir  
the Appointing Authority to apply when deciding challenges fbr "good cause." The 
defase briefs in Hi& and al Qmi advocate the adoption of the standard set forth in 
RCM 9120 including the "implied biiis" provision which states that a member shall be 
e x 4  for cause whenever it appears that the member "[s]hould not sit as a member in 
the interest of having the [military commission] h e  from substantial doubt as to legality, 
himess, and impartiality." RCM 912(f)(l)(N). While making some different arguments 
in support of their position, defknse counsel in Hicks and al Qosi advocate that the RCM 
912(f)(lXN) court-ha1 standard should be applied without change in miliiary 
cxnmnissions. Under this standard, implied bias is determined via a supposedly objective 
standard, the test being whether a reasonable member of the public would have 
substantial doubt as to the legality, fairness, and hqxuWty of the pmxdiig. See 
Uhited States v. Snumd, 59 M.J. 455,458-59 (2004). Defase counsel in Ha& agree 
that the RCM 912(f)(l)o court-martial standard should be applied to military 
commissions, but argue that the reasonable member of the public must be taka fram the 
hmmalional c o m ~ t y .  

The brief filed by the CbiefProsecubr reammends the Mowing standard be 
adopted: "A member shall be disqualified when thexe is good cause to believe that the 
member cannot provide the accused a firll and fair trial, or the member's impartiality 
might reasanably be questioned based upon articulable facts." 

The Presiding Officer recommends that a Wengt fix cause should be granted 
'Sf there is good cause to believe that the person could not provide a fbll and fhir trial, 
impartially and expdtiously, of the cases bmught b e h  the Commission. I do not 
believe that there is an 'implied bias' standard in the relevant documents establishing the 
Coxnmissions." (Ma. for Appointing Authority, Military Cammissions at paragraph 2, 
Sept. 15,2004.) 

The parties cite no controlling standd fbr deciding Challenges for cause before 
military commissions. Nevertheless, it is helpful to examine the challenge standards in 
courts-marti& United States federal practice, and under inkcnational practice when 
deciding the appmpriate challenge standard fbr military commissions. 
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Challenges fbr Cause Decision No. 20044301 (Unclassified) 

Appbbility of the Uniform Code of M U b r y  Justice and the Manual for Courts- 
MrrtlrrltoMUitaryCo- . . 

As explained below, while some of the provisions of the UCUl expressly apply to 
military commissians, none of the provisions of the Manual for CourbMartial, including 
the implied bii standad eadorsed by defense counsel, apply to military commissions. 
Article 2 1 of the UCMJ provides.. 

# 821. Art. 21 Jurisdiction of courts-martial not exclusive 

The piovisiom of this chapter conking jurisdiction upon 
courts-marital do not deprive military co-oils, 
provost courts, or otha military tniuds of concurrent 
jurisdiction with resped to offenders or offeases that by 
statute or by the law of war may be tried by military 
commissions, provost courts, or 0 t h  milihry tribunals? 

UCMJ art. 21. Mc1e 36 of the UCW states: 

8 836. Art, 36 President may pmwi'be rules 

(a) Pretrial, trial, and post-trial proedures, including 
modes of proof, fir cases arising unde this chapter triable 
in aanis-mar&iai, miliifmy co&ions and oth& military 
triiunals, atad pnmxkes for courts of inquiry, may be 
prescribed by the President by regulations which shall, so 
fsr as he d d e r s  practicable, apply the principles of law 
and the rules of evidence g e n d y  recognized in the trial 
of criminal cases in the United States district murts, but 
which may not be contrary tu or tnoomhtent with this 
Apt& [lo U.S.C. 58 801-9463. 

(b) All rules and -0119 made under this atticle shall be 
uniform insofar as practicable. 

UCMJ art. 36 (emphasis added). In 1990, the phrase "and shall be reported to Congress" 
was deleted from the end of subsection (b). &e National Defense Authorization Act for 
Fiscal Year 1991, Pub. L. No. 101510, Section 1301,104 Stat. 1301 (1990). 

6 ~ ~ ~ ~ ~ w s s n b e r ~ , 2 0 0 0 , ~ ~ t h s n ~ ~ b e f o r e t b ~ 9 ~ ~ ~ ~ ~ ~ ~ ~ ~  
the ~~n of nriliCrry comdshs .  See Military JIJr ird ich  Act of 2000, 
Pub-LNo. 106-523 (addiugrraoctioncatitltd~offmsascomm3i#cdby~membersoftbe 
ArmedForoerdbypessanscmpkyedbyoracoampaoyiagtbeAnnedFor#souLpidebreUnitedS~eq~ 
18 U.S.C. 6 3261 (2000)). 18 U.S.C. # 3261(c) states that "[nlothing in this chapter [18 U.S.C. 68 3261 et 
scq.] may be camud to WVC a cant-&, military coonniseioa, provost court, or otha milituy 
tr ibal  of a m m n t  jurhdidon with respect to offeodae or o&eaaer that by statute or by the Iaw of war 
may be tried by a eaurt-martial, milirary commission, pra~st court, or other rn.1itaz-y mi." Id. 
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Challeages for Cause M s h  No. 2004-001 (Unclassified) 

Consistent with this Congressional authority, on November 13,2001, the 
Resident entered the fbllowing fjnding: 

Given the danger to the safety of the United Strrtes and the 
nature of intanational termism, and to the extent provided 
by and unda this order, I find amsisteat with section 836 
of title 10, United States Code, that it is not practicable to 
apply in military commissions under this order the 
principles of law and the rules of evidence gemally 
recognized in the trial of criminal cases in the United States 
district courts. 

Militray Order of Novwnber 13,2001, Wetention, Treatment, and Trial of Certain Non- 
Citizens in the War Agsinst Tmrism," 66 F.R 57833, Section 1(f) (Nov. 16,2001) 
perthafk Mdent's  Military Order]. 

Accordingly, the Mawal for Courts-Martial does not apply to trials by military 
cammissions because of the congressionally authorized iinding in the Pmident's 
Military Ma. Howewer, the Presidemt's statutory authority to pmdgate different trial 
rules for military conmhions is not dimited. Military cammission trial procedures 
must camply with two statutory conditions contained in the Uniform Code of Military 
Justice. First, all snch rules and regulations shall be "uniform insok as practicable." 
UCMJ art. 36(b). 

Second, any such rule or regulation "xnay not be contrary to or inconsistent with" 
the Unifann Codt of Military Justice. UCMJ art. 36(a). Most of the UCMJ's provisions 
specifically apply to courts-marital only, but some also expressly apply to military 
oammissions as well. For example, Articles 21 (jurisdiction), 28 (court w e b 9  and 
interpreters), 37(a) (unla* command bhnce) ,  47 (refbal to appcar or testify), 48 
(axxtarpts), 50 (admissibility of records of courts of inquiry), 104 (aiding the enany), 
and 106 (spies) all expressly apply to military commissions. 

Article 41 of the UCMJ discusses challenges for c a u ~ ~ ,  but is expressly applicable 
only to trials by c o u r t - d  and does not pmscri'be the standard to use when deciding a 
challenge for "cause." See UCMJ art. 41(@(1). Article 29 of the UCMJ provides that no 
member of a court-martial may be excused after the coart has been assembled ''unless 
e x d  as a result of a challenge, excused by the military judge for physical disability or 
other good crcrcse, or ex& by order of the convening authority for good cause." 
UCMJ art. 29(a) (emphasis added). 

In historical military jurisprud- a general statement or assertion of bias was 
not a proper Wlenge. The challenge had to allege specific facts and c i rcumsm 
demonssating the basis of the alleged bias. See g e d y  William Winthrop, Miiitcrry 
h a d  Precedents 207 (Government Printing Office 1920 repriat) (1 896). Challenges 
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Challenges for Cause Decision No. 2004-001 (Unclassified) 

"for hvor," as implied bias challeages were historically bown, did not, by themselves, 
imply bias. 

CT]he question of their sufficiency in law being wholly 
contingent upon the testimony, which may or may not, 
according to the character and sip@wnce of all the 
circumstancw raise a presumption o f m i t y .  Such are 
challenges finmded upon the personal relations of the juror 
and one ofthe parties to the w, their relationship, when 
mt  so near as to constitute [actual bias]; the entertaining by 
the juror of a qualified opinion or impression in regard to 
the merits of the case; his having an unfiivorable opinion of 
the chatter or conduct of the prisona, his having taken 
part in a previous trial of the prisoner for a diffkrent 
offhce, or of another person for the stme or a similar 
offence; or some other incident, no matter what . . . which, 
alone or in mnbhtion with other incidmts, may have so 
acted upan the juror that his mind is not 'in a state of 
d i t y '  between the parties. 

Id. at 216 (emphasis added). In such cases, the question of wh* the member is or is 
not biased "is a question of fcrct to be detamhed by the particular c i r cumsm in 
evidence." Id. at 21 6-1 7 (emphasis in original). 

Challenges for Cause in United States Federal Courts 

In fedaal practice, the seminal case on implied bias is Snrith v. PhilZii, 455 U.S. 
209,217 (1982) (boldtkce added): 

p]ue process does not require a new trial e v q  time a 
juror has been placed in a porntially campromising 
s i ~ o n .  Were that the rule, few trials would be 
constitutiody scceptablc. The safeguards of juror 
impartiality, such as voir dite and protective instructions 
fbm the trial judge, are not infalhilq it is virtually 
impossl'ble to shield jurm hm every contact or influence 
that might thwretically affect their vote. Due process 
means a jury capable and willing to d e d e  the case solely 
on the evidence before it, and a trial judgc ever wat&I 
to prevent prejudicial occurreaces and to w e  the 
effect of such occwrenm when they happen. 

In an o h  cited concurring opinion, Justice O'Connor writes W. 

While each case must turn on its own fbts, thae are some 
extreme situations that would justify'a finding of implied 
bias. Same examples might include a revelation that the 
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Challenga fir Cause Decision No. 2004-001 (Unclassified) 

juror is an actual employee of the prosecuting agency, that 
the j m  is a close relative of one of the peaticipants in the 
trial or the aimid tramdon, or that the juror was a 
witness or somehow involved in the criminal transaction. 

Id. at 222. 

The doctrine of implied bias is "limited in application to those extreme situations 
where the relationship between a W v e  jum and some aspect of the litigation is 
such that it is highly unlikdy that the average person could m a i n  impartial in his 
delibeaations Mdea the &amstances." &owll v. Warden, No. 03-261 9,2004 U.S. App. 
LEXIS 13944, at 3 (3rd Cir. July 6,2004 unpublished) (quoting Person v. Miller, 854 
F.2d 656,664 (4th Cir. 1988)). ''The implied bias doctrine is not to be lightly invoked, 
but 'must be resewed for those extreme and exceptional chamstan= that Ieave serious 
question whether the trial court subjected the defendant to manifestly unjust procedures 
resulting in a miscarriage of justice.'* United States v. Cerrafo-Reyes, 176 F.3d 1253, 
1261 (2d Cir. 2000) (quoting Gollzoles v. Tliomas, 99 F.3d 978,987 (10th Cir. 1996)). 

Military courts-martial practice also purports to know the Smith Supreme Court 
prccdent, with the highest military appeW? court amcluding that ''implied bias should 
be invoked rarely." See United States v. W w . ,  51 UJ. 78,81(2000); see d o  United 
Statm v..Luvenckr, 46 M.J. 485,488 (1997) (quoting SZnith v. Phillips, 455 U.S. 209,217 
(1 982)). In practice, however, the U. S. Court of Appeals for the Armed Forces has been 
more liberal in granting implied bias challenges than tbe various U.S. Federal Circuit 
Courts of Appeals. But evm in courts-martial, military appellate courts bok at the 
"totality of the factual circamstances" when reviewing implied bias challenges. See 
United States v. Stmnd, 59 M.J. 455,459 (2004). 

The American Bar Asmiation recently proposed a minimum standard for 
deciding challenges for good cause: 

At a minimum, a challenge for cause to a jmr should be 
sustained if the juror bas an interest in the outcame of the 
case* may be biased for or against one of the parties, is not 
qualified by law to sttve on a jury, or may be unable or 
unwilling to hear the subject case fairly and impartially. . . . 
In ruling on a chdleage fbr cawe, the court should evaluate 
the juror's demmor and substantive respomm to 
questions. Ifthe court d m e s  that there is a reasonable 
doubt that the juror can be fair and impartial, tben the court 
should excuse him or her h m  the trial. The court should 
make a record of the reasons fbr the ruling including 
whatever hctual findings are appropriate. 

American Bar Association, Standards Relating to Jury Trials, Draft, September 2004. 
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International Standards for Challenges for Cawe 

htezdonal law g e a d l y  prwvides for the right of an accused to an impartial 
t n i .  The Memationel Criminal T n i d  for the Fonnu Yugoslavia (ICTY) and the 
International Crimind Tribunal for Rwanda (ICTR) statutorily establish impartiality as a 
judicial requirement. Statute of the International Criminal T r i b d  h r  the Fonner 
Yugoslavia, art. 13, U.N. Doc. S/25704,32 ILM 1 159,1195 (May 3,1993); Statute of the 
I n t m a t i d  Criminal Tn'bunal for Rw- art. 12, U.N. Doc. Wbd955, U.N. SCOR 
3453,33 ILM 1598,1607 (Nov. 8,1994). The Rules of Evidence and Proadm of both 
the ICTY and ICTR state that 'la] judge may not sit on a trial . . . in which he has a 
personaZ interest or co- which the Judge bas or has had any assoCiation which 
might affect his or her hqmWitytrn Rules of Procdwe and Evidence, Intematianal 
Criminal Tribunal for the F m e r  Y e a v i a ,  Rule 15, U.N. Doc. rr/32/Rcv. 32 (Aug. 
12,2004); Rules of Procedure and Evidence, International Criminal Tribunal for Rwanda, 
Rule 15, U.N. Doc. ITW~IREV. 1 (June 29,1995). 

S e v d  international treaties and conveutiom recognize the right to an impartial 
tn'bd. The European Convation on Human Rights and the International Covenant on 
Political and Civil Rights guarantee the accused a fhir trial and m~grdze the right to an 
impatkt txiiunal. In neatly identical language, the standards in both documcats require 
a aiminal t r i b d  to be fair, public, indepdent, and competent. See European 
Convation on the Protection of Human Rights and lbdmmtal  Freedoms, art. 6, 
Section 1, opened for signature, 2 1 3 UNTS 221 (Nov. 4,1950); International Covenant 
on Political and Civil Rights, art. 14, Section 1,999 UNTS 171 @ec. 16,1966). 

The Eumpean Court of Human Rights has reviewed numerous cases for alleged 
violations of the right to an impartial t r t i  or judge. in evaluating impartiality, the 
Court amsistently emphasizes that judges and trriuaals must appear to be impartial. 
Pi& v. Bel@um, Series A, No. 53 (Oct. 1,1982). In h a c k  v. Belgium, the Court 
noted that a t r ibd ,  including a jury, must be impartial from a subjective as well as an 
objective point of view. Id  at para 30(a). The European Court of Human Rights 
affitmed this amsideration in Gregory v. Uiu'ted Kingdim, stating that "[t] he Court notes 
at the outset that it is of hdamental im-cc in a democratic society that the courts 
inspire confidence in the public. . . ." Gregory v. United Kingdom, 25 Eur. H.R. Rep. 
577, para 43 (Feb. 25, 1997). As a result of an ovdding need to maintain an 
appearance of hqartkdity, national legislation o h  establishes specific relationships or 
perceived codicts that d i q d i f y  a judge on the basis of ajpamices rather than an 
objective finrtinn that a judge is indeed impartial. 

In evaluating whether thae is an ~ C C  of impartiality that gives rise to a 
challenge of a judge or juror, the Eumpean Court of Human Rigbts noted that lack of 
hprtidity includes situations where there is a " l e g i ~  doubt" that a juror or judge 
caa act i m m y .  PIermck, Series A, No. 53 at para 30. Further, it is necessary to 
"examine whether in the circumstances there were f i c i a t  p m n k e s  to exclude any 
objectively justifid or legitimate doubts as to the hquhality of the jury . . . ." Gregory, 
25 Eur. H.R. Rep. pm.  45. Despite this seemingly expansive approach, the European 
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Court of Human Rights has ruled comkkntly that a judge is premmd to be impartial 
unless proven otherwise. LeCompte, wur Letrvcn and De Meyetes v. Belgium, Series A, 
No. 43 (June 23,198 1). Thus, as a practical matter, it is the rare case in which the 
impartiality of a judge is successfblly challemged on the basis of a judge's relationship to 
others when such relationship is not specifically enurn- as a disqualifying f&nr 
under national legislation. 

The Appeals Chamber fir the International Criminal Tribunal for Rwanda has 
exbuaively analyzed the European Cowt of Human Rim cases, as well as cases from 
common law states, and developed the fbllowing standard to hhpret and apply the 
concept of impdality: 

[A] Judge should not only be subjectively free fiom bias, 
but also that thm should be nothing in the sunourding 
circumstances which objectively gives rise to an 
m c e  of bias. this basis, the Appeals Chamber 
considers W the hllowing principles should direct it in 
intqdng and applying the hptial i ty requirement of 
the Statute: 

A. A judge is not impartial if shown that actual bias 
exists. 
B. There is an macaptable appearance of bias if(. 

i. a Judge is a party to the case, or has a 
financial or proprietary interest in the outcome of a 
case, or if the Judge's decision wiU lcad to the 
promotion of a cause in which he or she is involved, 
to@erwithoneoftheparties.. .;or 

ii. the circumstances would lead a 
rcasonable observa, properly iufonned, to 
reasonably apprehend bias 

Prosecutor v. Furtd@ja, para 189, Case No. I lT-95-1711 -A, Judgment, 
(July 2 1,2000). 

The Appeals Chamber noted that an informed obsewer is one who takes into 
account the oath, as well as any training and experience of the juror. On the basis of this 
test, the Appeals Chamber found no violation, holding that the judge's membership in an 
international organidon was one of the very f e r n  that qualified her as a judge at the 
Tribunal and thus such meanbership could not be the basis for a claim of bias. The 
Chamber also noted that judges may have personal amvictims that do nd amount to bias 
absent other fkctors. Id at para 203. 
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Appointing Authority Standard for D e c i i  challenges for Cause 

The Resident's Military Order establishes the trial standad that military 
commissions will provide "B r l l  and fair trial, with the military ammission sitting as the 
trim of both fact and law." Resident's Military Order at Section 4(c)(2). Considering 
all of the above, the Appointing Authority will apply the fillowing standard, which 
indudes a limited implied bias component, when deciding challenges for cause against 
any member of a military commission: 

Based on the totality of the factual circumstances, a 
challenge for auw will be sustained if the member has an 
intesest in the outcome of the may be biased for or 
against one of the parties, is not qualified by commission 
Iaw to s c m  on the commission, or may be unable or 
unwilling b hear the case Eairly and impdally consideaing 
only evidence and arguments pmcnted in the d ' s  
trial. 

In applying this standard, a member should be excused if the record establishes a 
reasonable and significant doubt con- his or ha ability to act M y  and impartially. 
Additionally, the following hctom will be considaed, although the existence of any one 
of these fkctors is not necessarily an independent p u n d  warranting the granting of a 
challenge and no one f k b r  necessarily carries more weight thrm another. In each case 
the challenge will be decided based upon the above standarrd, taking into account any of 
these f&to~~  that may be applicable and considering the totality of the factual 
cimmstmces in the case. 

(1) Has the moving party established a factual basis to support the challenge? 

(2) Does the non-moving party oppose the challenge? 

(3) What recommendation, if any, did the Presiding Officer make concerning the 
cballeage? See MCI No. 8 at paragraph 3A(3). 

(4) Does the recard dem- that the challenged member possesses sufficieat 
age, education, training, expgience, length of service, judicial kmpemnent, 
i n d e p c n w  integrity, intelligeace, candor, d seuxity clearzmces, and is otherwise 
competent to save as a membex of a military commission? See MCO No. 1 at Sections 
4A(3)-(4); DoD Dir. 5 105.70 at pamgraph 4.1.2; UCMJ art. 25(d)(2). 

(5) Does the record establish that the chalkaged member is able to Iay aside any 
outside knowledge, association, or inclWon, and decide the case M y  and impartially 
based upon the evideace presented to the wmmission? See lrvin v. Dowd, 366 U.S. 7 17, 
722-23 (1%1) (titations omitted). 
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Examples of good cause that would normally warrant a member's removal from a 
military commission include situations where the member does not meet the 
qualifications to sit on or has not been properly appointed to a military commission; has 
formed or expressed a definite opinion as to the guilt or innocence of the accused as to 
any offense charged; has beoome physically disabled, or has intentionally disclosed 
protected information from a ref& military commission case without proper 
authorization. 

Consideration of Individual Challenges 

LTC C -- 

The defense challenges to LTC C are based upon his ongoing strong emotions and 
anger because of 911 1 and his real and present apprehension that his family may be 
harmed if he participates in these commissions. At trial, the prosecution apposed this 
challenge. Howeirer, the post-hearing brief filed by the Chief Prosecutor does not oppose 
this challenge. The Presiding Officer believes that there is "some causey' to grant a 
challenge against LTC C because his responses would provide a reasonable person cause 
to doubt his ability to provide an impartial trial. 

During his voir dire in Humdan, LTC C acknowledged that he indicated in his 
written questionnaire that he had a desire to seek justice for those who perished at the 
hands of the terrorists, that he was very angry about the events of 911 1, and that he still 
had strong emotions about what happened. LTC C further stated that he believed terrorist 
organizations would seek out both he and his family for revenge simply because of his 
participation in these commissions. He also stated that at one paint he held the opinion 
that the persons being detained at Guantanamo Bay were terrorists. 

During his voir dire in Hick, LTC C stated that he would try to put his emotions 
aside and look at the case objectively. He reaffirmed that he had participated in 
discussions with other soldiers where he probably stated that all of the detainees at 
Guantanamo Bay were terrorists, but that in retrospect that was no longer his opinion. 

LTC C's past statements concerning the detainees at Guantanarno, coupled with 
his ongoing strong emotions concerning the 9/11 attacks, create a teasonable and 
significant doubt as to whether he could lay aside his emotions and judge the evidence 
presented in these cases in a fair and impartial manner. Accordingly, based on the 
totality of the fhctual circumstances, the challenge for cause against LTC C will be 
granted. 

COL S 
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Tbe defase challenges to COL S are based upon his emotional reaction when 
visiting Gtound Zao as well as his attendance at the funeral[-) 

The prosecution opposed this 
challenge at trial. The post-hearing brief filed by the Chief Prosecutor aho opposes this 
challenge, without elaboration. 

The Presiding Officer's written recommendation is that there is no cause to grant 
a challenge against COL S: 

His voir dire did not reveal any i n f a i o n  which might 
cause a reasonable person to believe that he could not 
provide a full and fair trial, impartially and expeditiously. 
His method of speaking, his deliberation when responding, 
his ability to understand not only the question but the 
subtext of the question - all of these show that be is a bright 
attentive officer who will be able to provide the unbiased 
perspective which is required by the President for this trial. 
Even if one were to accept an "implied bias" standard, there 
was nothing in the voir dire to cause a reasonable person to 
believe that he is in any way biased in these cases. Based 
on my personal 
discussing the 
unduly affected by the individual death - he regretted the 
death, but he has had a long carees during which he has had 
occasion to see many Marines die. 

In the Hamdm record, COL S described his reaction to attending the funeral of 

1 have been a battalion commander. I have been a 
regimental commander. 1 have been in the Marine Corps 
28 years. It is not the fist Marine that, unfortunately, that I 
have seen die, whether he was on or off duty in the Marine 
Corps. The death of every Marine I have known or served 
with has a deep affect on me, but it is no different that -- 
that Marine's worth is no more or less than the other 
Marines, unfbrtunately, that 1 have served with who have 
been killed. 

In the Harn&n record, COL S described his emotions while visiting Ground Zero: 
"It is a sad sight. A lot of destruction there. Hard to fathom what was there and what 
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was left.. . . . I would imagine that everyone who saw it was angry." COL S stated that 
he did not still think about his visit to Ground Zero. 

In the Hick record, COL S described his emotions while visiting Ground Zero as 
sadness rather than anga, again noting that there was a lot of destruction and loss of life. 
COL S responded as follows when asked how he would separate his 911 1 feeling and 
personal experiences Eom the evidtxce presented at trial: 

COL S: It's separate things. 
DC: Can you just explain for us how you go b u t  doing 
that. Because we - you uraderstmd that we need to know 
and be confident that you can be a fair commissioner, 
separate those thin@ out, and give Mr. Hicks the fair tiaI 
that he's due and that we understand that you understand is 
your responsibility. 
COL S : I understand. I've read these charges. I 
understand that the fad that anybody's charged with 
anything doesn't [im] pl y more than that they're charged 
with it. And I make no connection in my mind between 
those charges and my visit to the World Trade Center. 
DC: Nothing M e r ,  thank you. 

COL S's written questionnaire and his voir dire in Hicks both indicate that, for a 
non-attorney, COL S has considerable prior military legal experience. COL S stated that 
he had previously served as both a witness and a member (juror) in courts-martial; that he 
has served as a special court-martial convening authority o n m i f f e r e n t  occasions; and 
has attended specialized military legal training in the fom of Senior Officer's Legal 
Courses and a Law of Land Warfsre Course. He also conducted numerous summary 
courts-marital where he made determinations of both law and hct, just as members of 
military commissions are required to do. 

As the defense stated in their brief in the Hich case, 'kost Americans, and 
possibly all military personnel, are gripped by strong emotion, whether sadness, anger, 
confusion, frustration, fear, or revenge, at the memory of the September I I' attacks . . . 
." The issue, however, is not whether a potential military commission member 
experienced a strong emotional reaction to events that happened over three years ago, or 
even whether that person candidly acknowledged such fdings, but rather is the member 
still experiencing those emotions such that he is unable to lay aside those feelings and 
render a verdict based solely on the evidence presented to the military commission. As 
the United States Supreme Court has stated: 

It is not required, however, that the jurors be totally 
ignorant of the facts and issues involved. la these days of 
swift, widespread and diverse methods of communication, 
an important case can be expected to arouse the interest of 
the public in the vicinity, and scarcely any of those best 
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qualified to serve as jurors will not have formed some 
impression or opinion as to the maits of the case. This is 
particularly true in criminal cases. To hold that the mere 
existence of any preconceived notion as to the guilt or 
innocence of an accused, without more, is sufficient to 
rebut the presumption of a prospective juror's impartiality 
would be to establish an impossible standard. It is 
sufficient ifthe juror can lay aside his impression or 
opinion and render a vwdicf bared on the a i h c e  
presenied in court. 

Inin. 366 U.S. at 722-23 (citations omitted) (emphasis added). 

Unlike LTC C, nothing in either record demonstrates that COL S is experiencing 
any ongoing emotions as a result of his 911 1 experiences. The Presiding Officer's 
recommendation states that there was nothing in COL S's demeanor during voir dire that 
indicated that he was unduly affected by the death o d d )  

COL S, who has considerable legal training and experience, clearly stated 
that he can and will try these cases without reference to his 9/11 experiences. Nothing in 
either record creates a reasonable and significant doubt as to COL S's ability to decide 
these cases fairly and impartially, considering only evidence and arguments presented to 
the commissions. Accordingly, the challenge for cause against COL S will be denied. 

LTC T and COL B 

The defense challenged both LTC T and COL B based upon their involvement 
with t the time Mr. Hamdan and Mr. Hicks were apprehended. 

The defense challenged LTC T based 
the ground i n o m  approxirnatel 
period during which both Mr. Hamdan and Mr. Hicks wcre captured and detained. At 
trial, the prosemtion opposed this challenge. The posthearing brief filed by the Chief 
Prosecutor does not oppose this challenge. 

The Presiding Officer concluded that there is cause to p n t  a challenge against 
LTC T because: 

problematic in regards to his knowledge of activities in the 
hereby possibly impacting on his 

impartiality. He, in fact, was a person who could 
leeitimatelv be viewed as a wssible victim in this case. 
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modus opexandi of both sides would not have an undue 
influence upon the deliberations of the panel." 

who was assigned to a 
parto 

mission to capture enemy personnel, but that he was not involved with the capture of Mr. 
Hamdan. He stated that it is possible that he may have -n Mr. Hamdan, 
but he has no memory of Hamdan's case. During his voir dire in Hicks, LTC T stated he 

During a closed session of trial. the H a d a n  defense counsel challeneed COL B ~- -- --" -~ -.-- - - .- ~ - ~ ~~ - ~ - -  - - -. Y ~ -  - - 

based upon his role in transportin - 
k the open session, defense chaIlenged COL B based on the appearance of 

unfairness - because of his prior du 
During both open and closed sessions of trial, the Hi& defense counsel challenged 

COL B because his knowledge o i f i c a l l y  his knowledge 
of the transportation of detainees, is such that he would be better suited to'be a witness 
than a commission member, and further that his links with personnel in theater were such 
that he could be characterized as a victim. 

At trial, the prosecution opposed the challenge against COL B. The post-hearing 
brief filed by the Chief Prosecutor does not oppose this challenge. The Presiding 
Officer's opinion is that there is no cause to grant a challenge against COL B. 

In his written auestionndue. COL B indicated that on 9/11 he was newly assimed 

During voir dire, COL B stated that he was not involved in making the 
determinatio~ of what detainees were eligible for transfer to ~uantanami- 

He specifically 
remembered Mr. Hicks' name and that he was Australian. He stated that he probably 
knew which U.S. forces captured Mr. Hicks, but cannot currently recall that ;nfonn&on. 
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Based on the totality of the factual circumstances, including the classified voir 
dire of LTC T and COL B which were reviewed but not discussed herein, the challenges 
for cause against both LTC T and COL B will be =anted. Both officers were activelv 

significant doubt as to the ability of these two members to decide these cases fairly and 
impartial Ly. 

Presiding Officer 

Hamdan's defense counsel challenged the Presiding Officer on four grounds: 

(1) He is not qualified as a judge advocate based on being recalled from retired 
service and not being an active member of any Bar Association at the time he was 
recalled; 

(2) As an attorney, he will exert improper influence over the other non-attorney 
members; 

(3) Multiple contacts, in person or through his assistant, with the Appointing 
Authority thus creating the appearance of unfairness; and 

(4) Previously formed an opinion on the accused's right to a speedy trial as 
expressed in a July 15,2004, meeting with counsel from both the prosecution and the 
defense. 

Hicks' defense counsel challenged the Presiding Officer on the same four general 
grounds. At trial, the prosecution in both cases opposed the challenge against the 
Presiding Officer. In a subsequent brief, the Chief Prosecutor recommended the 
Presiding Officer evaluate whether he should remain on the commission in light of the 
implied bias standard proposed by the prosecution as previously described herein. 

Presiding Oficer's Judge Advocate Status 

Milikuy Commission Order No. 1 requires that the "Presiding Officer shall be a 
Military Officer who is a judge advocate of any United States armed force." MCO No. 1 
at Section 4A(4). The Presiding Officer's written questionnaire, dated August 18,2004, 
indicates that he currently is, and has been, an associate member of the Virginia State Bar 
since 1977 and that he has never practiced law in the civilian sector. 

In a written brief, Hamdan's defense counsel asskrts the following: 
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1) All Army judge advocates are required to ranain in good standing in the bar of 
the highest court of a state of the United States, the Dishict of Columbia, or a Federal 
Court U.S. Dep't of Army Reg. 27-1, "Judge Advocate Legal Services," para. 13-2h(2) 
(Segt. 30,19%) [hereinafter AR 27-11. 

2) The Virginia State Bar maintains four classes of membership: active, associate, 
judicial, and retired. Associate members are entitled b all tbe privileges of active 
members except that they may not practice law (in Virginia). 

3) Because the Presiding Officer is only an associate member of thc Virginia Bar, 
he is not authorized to practice law in the Army Judge Advocate General's Corps. 

tn Virginia, the texm "good stding" applies to both associate and active 
members md refers to whether or not the mquirements to maintain that specific level of 
membership have been met. Unauthorized Ptuctice oflaw, Virginia UPL Opinion 133 
(Apr. 20,1989), -ZabZe at 
h t t p : / / ~ . v s b . o ~ f ~ ~ V o ~ u p I I ~ l O p l  33. "Good standingn 
p d l y  means that the attorney has not been suspended or disbarred fbr disciplinary 
reasons and has complied with any applicable rules concerning payment of bar 
mem- dues and completion of continuing legal education requirements. 

As the proponent of AR 27- 1, The Judge Advocate Gareral WAG) of the Army 
is the appmpriate authority to detesmine whether associate membership in the Virginia 
Bar constitutes "good standing" as contemplated in that reguldoa The record 
establishes that the Presiding Oflicer's status with the Virginia Bar has not changed since 
he was admitted to the V ' i  Bar in 1977. The record also shows that, as an associate 
member of the V i a  Bar, he practiced as an Amy judge advocate fbr twenty-two 
years, including ten years as a military judge. Prior to his senrice as a military judge, the 
Army TJAG personally d e d  the Presiding Officer's qualifications to be a military 
judge as required by the Uniform Code of Military Justice. See UCMJ art. 26(b). 
Acoordingly, this challenge is without merit. 

U h  Injluence over Non-attorney Members of the Commission 

Under the Resident's Military Order, the d i o n  members sit as ''triers of 
both fact and law." Resident's Military Onla at W o n  4(c)(2). The defense asserts 
that this particular Presiding mcer will use his experience as a military trial judge and 
attorney to exet undue influeme ova the non-attorney members of the commission 
when deciding questions of law. In Homdan, the Residing Officer addressed this issue 
with the members as fbllows: 

Manbeas, later I am going to instruct you as follows: As I 
am the only lawyer appointed to the oc#nmission, I will 
instruct you and advise you on the law. However, the 
President ha directed that the cammission, meaning all of 
us, will decide all questions of law and fact. So you are not 
bound to accept tbe law as given to you by me. You are 
b t o  acceptthelaw as arguedto yoobycarmsel eitherin 
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court, or in motions. In closed conferences, and during 
d e l i i o n s ,  my vote and voice will count no more than 
that of any othea member. Can each member follow that 
izsmCti0117 
Apparently so. 

Is there any member who believes that he would be 
required to accept, without question, my instruction on the 
law? 
A p t l y  not, 

The excqtional difEculty and pressrae with being the W t  Presiding OfEcer to 
serve on a military commM011 in over 60 years cannot be weashted. The Presiding 
Officer must amduct the pmoeahgs with independent and impolatial guidance and 
direction in a trial-judge-like manner. At the same time, the Presiding Officer must 
ensure that fhG ofher non-attorney members of the coxnmision fully exercise their 
nsponsibilities to have an equal vote in dl quations of law and fact. There is nothing in 
either m r d  that remotely suggests that this Residing Officer does not understand tbe 
delicate balance that his responsibilities require. Accardingly, the challenge on this basis 
is without merit. 

Relationship with the Appointing Authority hates Appcaronce of Unfahms 

The p i s e  fhctual basis for challenge on this ground was not very well 
articulated by counsel in either Ham& or Hick. In H .  the & f w  counsel's 
eatire oral merit on this ground was as bllows: 

We are also challenging based on the multiple contacts that 
you have had, either though your assistant, or through 
yourself, with the [Alppointing [A]uthority. I Iuradetsnd 
that p u  said that this is not going to infludlce you in any 
way. W e  believe that it creates the appearance of 
unf&imess, and at least at that level, w e  challenge on that 

XMbnse co-1 in H h n  did not fin&= &iculate a frehul bash for this challenge in 
their post-herrting brief. 

In HfcltP, defbse counsel od ly  adopted the same challeage grounds a Hamdan 
including "the relationship with the appointing authority'' a d  the ~emeption of the 
public" under the implied bias standard in RCM 912(f)(1 )o. Defense counsel in Hich 
did not fkbr articulate a Edctual basis 6x this challenge in their post-hearing briefl even 
though they individually and rather exteasively d i d  the fhctual basis fbr their 
chrillengcs against the other fbur challenged manbers. 

The gist of this challenge appears to be that defkse counsel perceive that a close 
pemnal fiendship exists between the Residing Officer and the Appointing Authority, 
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and that the Presiding Officer will be viewed as, or act as, an agent of the Appointing 
Authority rather than an independent, impartial Presiding OfEccr. Alternately stated, the 
Appointing Authity will somd~ow appea~ to idhence the perfknn-mnce of the Presiding 
Officer. To evaluate this challenge+ it is aecessary to u n d d  the traditional social and 
professional relationships between a convening authority and officer m e m h  of courts- 
marlial under the Unifbrm Code of Military Justice, as well as the criminal sanctions 
against unlaudhlly influencing the action of a member of a court-martial or a military 
commission. 

In addition to duty or pfessional reqmsibilities, military officers of all grades, 
and often their spouses, are qected by custom and tradition b participate in a wide 
variety of social firnctons hosted by senior commading officers or general officers. 
Such firactions include farmal New Year's Day receptions, farma1 Dining Ins (dinnas 
kr officers only), fonnal Dining Outs (dinners for officers and spoddates), fomd 
Dims Dances, Change of Command ceremonies, promotion cerunonies, award 
ceremonies, hfbnnal Hail and Farewell dinnen (welcoming new officers and ''roasting" 
departing offices), bent cuemnies, and funerals of members of the unit. Because 
attendance at d l  such social functions is customary, traditional, and expected, such 
rrttendlmce is not indicative of close personal friendships mong the participants. 

In mast cases, co- who are authorized to convene general courts-martial 
unda the UCMJ are high-ranking general or flag officers. See generali'y UCMJ art. 22. 
The eligible "jury pool" of officers fbr a gend  court-martial includes officeas assigned 
or attached to the convening authority's c o d  or courts-martial jurisdiction. The 
convening authority is requid to select officers for courts-martial duty, who, in his 
m n a l  opinion, me "best qualified fbr the duty by reason of age, education, tmhhg, 
experience, length of service, and judicial temperament* UCMJ art. 25(d)(2). 
C o w t l y ,  convening authorities ikpeatly select as court members officers who 
they h w  well and whose judgment they trust. 

To ensure that these professional and social relationships between convening 
authorities and court meznbers do not affect the imparfiality or fhhess of trials by courts- 
martial or military commissions, and to maintain the neutrality of the convening 
authority, Con- enacted Article 37(a), UCMJ, "Unlawfblly influencing action of 
~cmt.''~ Tbis is one of the UCMJ articles that e x ~ l y  applies to military mmtnksions. 
This statute prohiiits any "attempt to coerce, or by any authorid means, influence the 

( a ) N o a r r t h o r i t y c o ~ l ~ a g m e n l , e p s c i r r l , o r ~ ~ - ~ l w r r m y a t h e r c o ~  
o~,~ccaarre,reprimand,oardmPnishthtcourtoamym&mba,mili~ju~,or~l~f. 
w i t h ~ t o ~ ~ o r # s r d c n c c ~ b y t h e ~ ~ w i m r c r p c c t t a a n y o c h a ~ [ Q c i g e s o f i ~  
o r h i r ~ i n t h e ~ d t h c ~  N o p a r w n s u b j a c t t o t h i s ~ m a y ~ b ~ ~ ~ ~ e  
or, b y a r y ~ m r m n . ~ ~ a c t i o a o f  aCQrnt-martial~ranyorhermihtmynlbuRalorany 
member ihnd in reaohiag tho findinrm or sCnteoce in any arss, or the action of any convening, 
a p p m v i n g , o r r e v i c w i n g ~ t y w i t h ~ t o h i s j ~ a c t a  
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action of [a] . . . military tn'buaal or any meanber thereof, in reaching the f h k g s  or 
s d e n c c  in any case." UCMJ art. 37(a). Additionally, the knowing and intesltional 
violation of the procedural protection a&rded by Article 37(a), UCMJ, is a CriminaI 
off- in that any person subject to the UCMJ who "knowingly and intentionally fails to 
enforce or comply with any provision of this chapter [lo U.S.C. 88 801-9461 regulating 
the pmcdqp before, during, or a f k  trial of an dn may be punished as directed 
by a court-martial. UCMJ art. 98(2). The Presiding Ofiicer, as a retired Regular Amy 
officer recalled to active duty, and the Appointing Authority, as a d e d  member of the 
Regular Army, are both persons subject to trial by oourt-marlial under the UCMJ. &e 
UCMJ art. 2(aX1),(4). 

Article 37(a), UCMJ, protects not only the impartiality of amts-martial and 
military c o ~ a n s ,  but also the judicial acts of a convening authority (appointing 
authority). "A anveaing authority m\lst be implartial and d q m d e n t  in exercising his 
authority . . . . The very e o n  that a person ex&ng this awesome power is 
dispensing justice in an unequal marmer or is being influeaced by unseen superioxs is 
m g . "  United Stcrtts v. Hagen, 25 MJ. 78,8687 (C.M.A, 1987) (Sullivan, J., 
concurring) (citations omitted). Even though a w n d g  authority decides which cases 
go to trial, he or she must remain neutral througtsout the trial prace9s. See, e.g. United 
Stutts v. Davis, 58 MJ. 100,101,103 (CA.A.F. 2003) (stating that a convicted 
servicemember is entitled to individualized amsidedon of his case post-trial by a 
neutral convening authority). The Appointing Authority for Military Commissions, as an 
officer of the United States appointed by the Secretary of Deb pursuant to the 
Constitution and Title 10, United States Code, has a legal d moral obligation to execute 
the Mdcnt ' s  Military Order in a &k and impartial manner, consistent witb existing 
statutory and re@atory guidance. 

In his written questionnaire for counsel, the Presiding Ofiicer stated the following 
about his reiationship with the Appointing Authority (emphasis added): 

b. Mr. Aim: 

1. I first met (then) CPT Altenburg in the M o d  
1977- 1 978, while he was assigned to Fort Bragg. My only 
specific recolldon of talking to him was when we 
discussed utilization of collrtroams to try cases. 

2. To the best of my knowledge and belief, I did 
not see or talk to Mr. Altenburg again until sometime in the 
spring of 1989 at the Judge Advocate Ball in Heidelberg. 
Later, in Novemba-December 1990, (then) LTC Alteuburg 
obtained Deex? Camouflage U- fix [another judge] 
and me so that we would be properly outfitted for trials in 
Saudi Arabia. 
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3. Duritlgtheperiod 1992 to 1995,(ttaen)COL 
Altenburg was the Staff Judge Advocate, XVIII A i h e  
Corps and Fort Bmgg wbile I was the Chief Circuit Judge, 
2." Judicial Cim& with duty station at Fort Bragg. Our 
offices were in the same building. My wife, (then) MAJ M 
0, was the Chief of Administrative Law in the SJA office 
from 1992 to 1994. Duriag this period, Mr. Altenburg 4 
I bccame friends. We saw each other about twice a week 
and sometimes more than that. We genaally attended all 
of the SJA social hctions. He and his wife (and children 
- depardia% upon which of his children were in residence 
at the the)  had dinner at our house at least t h e  times in 
the three yeam we served at Fort Bragg. I atteded s e v d  
social fhctions at his quarters on post. 2 7 w h  he wrrs a 
comming authority and I war a nial jtrdge, we w e  both 
disciplined enough to not dkcuss wes. I am cun  the^ 
were times when he was not pleased with my rulings. 

4. From summer 1995 to summesr 19% when Mr. 
Altenburg was in Washington and I was at Fort he 
and I probably talked on the telephone three or fbur times. 
I believe that he stayed at my house one night during a 
TDY to Fort Bragg (but I sm not certain). 

5. During the period June 1996 to May 1999, I was 
stationed at Mannheim, Germany and Mr. Altenburg was in 
Washington. Other than the World-Wide JAG Confmces 
in October of 1996,1997, and 1998, I did not see nor talk 
to MG Alteaburg except --in May of 1997, I attaaded a 
f m e l l  [ceremony] hosted by MG Altenburg for COL 
John Smith. In May 1999, MG Altenburg @ded over 
my retirement ceremony at The Judge Advocate General's 
School &was aprimaryspaketata"roast"inmyhonor 
that Gveaing. 

6. Since my retit-@m the Anny on I Ju& 
1999, Mr. AItenbwg hrrrr neiw been to our h e  and we 
have never been to his. From the time of my rehnent  
until the week of 12 July 2004,I have hrad Qte occasion to 
speak to him on the phone about five to ten times. I had 
two meetings or pasod contacts with him during that 
period. Fw in July or August 2001 whem I was a primary 
speaker at a "ruastn in MG Atenburg's hanor at Fort 
Wvoir upon the occasion of his rethnent. Second, in 
November (I believe) 2002,l &tended his son's wedding in 
Orlando, Florida [near the Presiding Officer's home]. 
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7. 1 sent him an anail in DecemENa 2003 when he 
was appointed as the Appoiating Authority to congratulate 
him. I also sent him an email in the @ng of 2004 when f 
h d  that he had named a Presiding Officer. Sometime in 
the spring of 2004, I called his how to speak to his wife. 
After we talked, she handed the phone to Mr. Altenburg, 
He explained that setting up the office and office 
procedures was tough. I suggested that he hire a former JA 
Wanaat 08ticer whom we both knew. 

8. To the best of my memory, Mr. Ahenburg and I 
have never discused anything about the Co-m or 
how they shouldfimcrion Wfthout doubt, we have never 
discussed any case s p a w l y  or any of the cmes in 
general. I am certain that since being appointed a 
Prcs~'ding w e t  we have had no dircusiont about my 
duties or the Commission lkiab. 

The voir dire in Harndan did not pursue the nature of any personal relationship 
between the Presiding Officer and the Appointing Authority. During his voir dire in 
Hi&, the Fbsiding OfEcer stated the following d n g  his relationship with the 
Appointing Authority (emphasis added): 

DC: Now, I want to explore your relationship with the appointing authority. 
PO: Okay. 
DC: You have known Mr. Alteaburg [since] 1977,19787 
PO: Yes, sometime in that W e .  
DC: And you had a professional affiliation for a period of time? 
PO: As I said W r e  my lrhowledge of Mr. Alteubwg up until 1992 was minimal, I mean, 
really. Now he was the SJA of the IAD, the 1st Amtored Division, and I was over on the 
other tide of Oamany. We were at Bmgg at the same t h e ,  but like I said I maybe talked 
to him once, I think You see pcople on post, but that is h u t  it, He and I were on the 
same promotion list to mnjor, but he had already left Bragg by thm. In 92 he came to 
Bragg as the SJA and I was the chief circuit judge with my offices right there at Bragg m 
his building, and my wift was his chief of [Adminisbative Law]. So from 92 to 96 you 
could say that we had a close profissional redationship srzd within, I don't know, a couple 
months it became a personal relationship. 
DC: And when you retired in May of 1999, Mr. Altenburg presided over your retirement 
a m n o n p  
PO: Right, at the JAG school. 
DC: Aud he was also the primary speaker at a roast in your honor that evening? 
PO. Yes. 
DC: And, in fact, when Mr. Altenburg retired in the summer of 2001 you were the 
prhnary~erathisroslst? 
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PO: No, there were three speakers. I was the only one who was retired and could say bad 
thing!s about him. 
DC: And you also attended his son's wedd'mg in sometime in the MI of 20W 
PO: In Orlando, yeah. 
DC: And you a h  contacted Mr. Alteaburg when you 1-ed that he became the 
appointing authority for these commissions? 
PO: Right, I did. 
DC: And you are a w m  that there were other cadidates fbr the position of presiding 
o f f i d  
PO: Yeah, uh-huh. 
DC: Thirty-three othcrs, in Ebct? 
PO: Okay. No. What 1 know about the selection procer~s I wrote. I donY know who else 
was umidered and wbo else was nominated. Knowing the Dqmrtment of Ddinse I 
imagine that all four d c e s  sent in - excuse me, that there were lots of nominations and 
they went somewhere and they got to Mr. Altenburg somehow. I don't h o w  how mrmy 
othm people were naminated. 
DC: So the ultima& question is how would you answer the concerns of a reasonable 
person who might say based on this close relationship with Mr. Altenburg that there is an 
appeaance of a bias, or imptkdity -- or partiality rather and that. you were chosea not 
because of idepedence or qaalifiaitions, but rather because of your close relationship 
with Mr. Alteabw a d  how would you answa that concern? 
PO: Well, I would scryjht of all that a person who were to examine my record as a 
military jrrdge - and all of it is open source. All of my cases me up on file at the Judge 
Asvoc~rte General's o f i a  in DC - could see at the time wlhen I was thejudge at Bragg, 
sitting as a w g e  done, ac~au~fted about six or seven of the people he referred to a court- 
martial. l k y  could look at the record of irial mrd see that in several cases I r m e d  his 
persod rulings. 2Xey could look ot my record as a jdge  Md see thut I redly don't care 
who the StA wap in how I acted. So a reasontable person who took the time to emmine my 
record would say, no, it doesn't matter. 

P: Sir, do you care what Mr. Allenburg thinks about any ruling or decision you might 
make? 
PO: No. You want to ask what I thiok Mr. Altenburg wants &om me? 
P:Doywlozow,sir? 
PO: No, I asked would you like to ask me what I think he wants? 
P: Yes, sir. 
PO: Okay. I think John Altenbm based on the time that I have known him, wants me to 
p d e  afiJl -air trial of these people. mat's whor he wants. And I base that on 
really four years of close obsenatzrYQhon of him and my knowledge of him. mat's what I 
think he wonts. 
P: Do you think there would be any qercussions for you if he disagreed with a ruling of 
yours or a vote of yours? 
PO: You all went to law school; right? 
P: Yes, sir. 
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PO: Remember that first semester of law school and evayone is really scared? 
P: Yes, sir. 
PO: We14 I went on the funded program and all the people around me were d y  scared, 
but I said to myself, hey the worst that can happen is 1 can go back to being an inhtry 
officer, which I really liked. Well the worse thing that can h p p n  here, h m  you all's 
viewpoint, if you think about thaf is I go back to sitting on the beach. I &n't h e  a 
profersiod weer .  Mr. Altenbwg is not going to hurt me. Okay. 
P: Yes, sir. Nothing M e r ,  sir. 

There is no factual basis in either reoord to support granting a challenge against 
the Residing Officer on this ground. The reads establish no actual bias by the 
Presiding OfEccr as a result of his fonna, routine, social and professional relationships 
with the Appointing Authority, nor do the parties advocate any such actual bias. Even on 
an implied bias basis, no wdl-infinned member of the public who understands the 
traditional social relationships among military oBcers and the c r h h d  prohibitions 
against the Appointing Authority attempting to iaflueace the Presiding Offica's actions 
would have any reasonable or significant doubt that this Residing Officer's mess or 
im-ty will be aikted by his prior social contacts with the Appointing Authority. 

Such a figding is consistent with federal cases reflecting that the mere fact that a 
judge is a fiemi, or even a close fiend, of a lawyer invo1ved in the litigation does not, by 
that fact done, require disqualification of the judge See, e.g., B a i b  v. Broder, No. 94 
Civ. 2394 (S.D.N.Y. Feb. 20,1997) (holding that a showing of a fieadship between a 
judge and a party erppearing b e h  him, without a factual aUegation of bias or prejudice, 
is iDsufficient to wanrant recusal); In re Cook,  160 B.R 701,706-08 (Banb. D. Cona. 
1993) (stating that a "judge's fiendship with counsel appearing before him or her does 
not alone mandate disqualification"); United Abtes v. KehIkk,  766 F. Supp. 707,712 
(S.D. Ind. 1990) (stating "judges may have friends without having to recuse themselves 
f+om every case in which a friend appears as counsel, party, or witness."); United Strrtts 
v. Murphy, 768 F. 2d 1518,1537 (7th Cir. 1985, cert. denied, 475 U.S. 1012 (1 986) ("ln 
today's legal cultme &%adships among judges and hwya are common. They are more 
than common; they are desirable.'?; In re United States, 666 F2d 690 (I st Cir. 1981) 
(holding that recusal was not required in extortion trial of former democratic state senator 
whose cormnittee, fifteen years ago, had investigated farmer republican governor when 
the judge had been chief legal camel fbr the govanor); and P h h  v. Board of 
Co-ners, 524 F.2d. 98 (5th Cir. 1975) (en banc) (holding that recusal was not 
qwed in class action case where judge was fiends with same of the defeadants and 
where judge statad his fiendship would not affect his handing of the case). 

hedisparition on Spe@ lW Motion 

The fbwth basis fbr challenge is that the Presiding Officer has h n e d  an opinion, 
which he expmsed at a July 15,2004, meeting with counsel, that an aceused has no right 
to a speedy trial in a military d s s i o n .  Below are the pertinent portions of the voir 
dire in Ham& on this issue (emphasis added). 
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DC: During that meeting on 15 July, did you expresg an opinion m-g speedy -- the 
right of my detainee to a speedy trial? 
PO: No, I didn't. 
DC: I wasn't at the meetin& but I was told that you did. I don't - 
PO: Thank you. 
DC: Did you mention speedy trial at all? 
PO: Speedy trial was mentioned. Article 10 was mentioned, and there was some general 
c o n v d m .  I didn't take notes at the meeting. It was a meeting to tell people who I was 
and asking than to get - start on motions and thinp. 
DC: But you didn't expect - while those things were mentioned, you don? recall 
expressing an opinion yo- 
PO: No. I didn't have any motions or anything. 

P: Sir, the issue of speedy trial was broaigh up and we have, in fd, have notice of 
motio~u provided wncmting speedy tdul. Is there anything as you sit here right now 
which will irnpact your ability to fau'rly &ci& those motioru? 
PO: No. 

The kllowing exchange occurred in the Hm&n cammission after all voir dire 
had becn completed and challenges made and the Residing Officer was about to recess 
the commission until the Appointing A W t y  made a decision on the challenges: 

DC: Yes, sir. It came to my attenton a f k  the voir dire that these was a tape made 
regarding the 15 July meeting between youmlf and counsel. I'd like permission to send 
tht tape along with the other matters that Rn submitting on your voir dire regardiig your 
qllalifications. 
PO: And why would you like that? 
DC: To go toward the idea of whether you have an opinian or not, sir. 
PO. On the questions off 
I)C. Speedy trial, sir. 
PO: Okay. And the tape goes to show what? 
DC: Your opinion at the time, sir. I bave not yet tmnscri'bed it. If it doesay show anything 
- I am proceeding here based on what h e  been told by other counsel. 
P O  Okay. I would be -- let me think about this. Okay, let me think about this. I am 
reopening the voir dire of me. Explain to me - ask me wbat you want about what I said 
or may bave said on the 15th. 
DC: Yes, sir. It's my u m k & d n g  sir, that on the 15th you expressed an opinion as to 
whether the accused have - whether any detainee had a rigbt to a speedy trial. 
PO: Do you think thafs oorrect or do you think W s  in rcfbmx to Article 10? 
DC: My undastanding b m  oouusel was that it refixen& whether they would have a 
right to a speedy trial under Article 10 or rights, generally. I d', sir, I have not heard 
the tape. 
PO: Okay. Why don? you ask me if I am predisposed on that. 
DC:~yrrupmdiisedtowardsthoseissucs,sir? 
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PO: I believe in the meeting - I don't remember speedy trial, I remember Article 10 
being mentioned, a d  I believe I said something to the effect oE, Article 10, how does that 
come into play, or words to that eff;ect. I did not know that m y  words were being taped, 
and I must confess that when I walked into the room that day I had no idea that Article 10 
would oome into play because I hadn't had an m i o n  to review Article 10. It is not 
something that usually comes up in military justice prudence -ju@dmce. So I'm 
telling you right now that I don't have a p r d s p s i t i o n  towards Jpsehy tntnuL However, 
although the tape was made without m y  permision, without the permission of anyone in 
the room, I do give you permission to send it to the +thg authority with the other 
m8ffers. 
DC: Sir, wbat I would like to ask, if I transcribe it, that I send it to you first. 
PO: I don't want to see it. 
DC: Yes, sir. 
PO: Okay. Well, wait a second. Do you want to change - do you want to add on anything 
to your challenge or stick with it? 
DC: No, sir. 
PO: How about you? 
P: No objection to the tape being sent, sir. 

Neither def;;ense counsel nor the prosecution in the HicJtP case asked any questions 
of the Presiding Officer ~~llcuning a possl'ble predisposition on speedy trial. 

In support of this challenge, Hamdan's defense cuunsel jmvided an edited 
trans&@ of &e patbent @oar of the tape recdingg of the July 15,200), meeting, 
which provides in part: 

PO: Hicks has been ref& to Gal, ti&. There's no procedure that I've seen that 
quires an arraignnent, has anyone seen atythhg like that? It mquim [Hicks] be 
infbrmed of the nature of the charges in h n t  of the commission Okay, uh, there's no 
such thing as a speedy trial clock in this thing. Right, bas anybody seen a speedy trial? 
Chief Prosecutor. Sir, I wouldn't even be commenting on that in li@ of the fact that I 
think [named de$mse counsel] believe Article 10 [UCMJ] applies to these plM.Redings so 
we ought to stay away from that i-. 
DC (al Qosi): I don't think it is appropriate either sir. 
Chief Prosecutor. We need to stay away that. 
DC (a1 Qosli: These are the subjects of motions that am going to be filed and your 
oommcI1ts- 
PO: I'm askiug a question and you cim all voir dire me on that, but how are we going to 
try Mr. Hicks? 

8 ~ a r e ~ ~ a u d i o r e c o r d i p e o f ~ i o n p a o c a c d i n g s i s ~ t e d d ~ a u t h o r i z e d b y  
the-mandtbstoompW*theMKdary C o ~ ~ a n d I a s ~ i s a  
profersianal -ty obligatiom for the pndice of law withia the Dq#lrhntnt of Deftllse. k MMCO 
No. 1 at Section 6B(3); MCI No. 1 at pmgmpbs 4B,C. 
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Neither defense team cited any case law h n  any jurisdiction to support their 
aqmncnt that these fads warrant removal of the Presiding m c e r .  Generally speaking, 
"[a] paedisposition a o ~ u i d  by a judge d&g the course of the proceedings will only 
constitute impermissible bias when 'it is so extreme as to display clear inability to reader 
fair judgment.'" United Stater v. Howard, 218 F3d 556,566 (6th Cir. 2000) (quoting 
United Wes v. Ljteky, 5 10 U.S. 540,551 (1 994)). Furthermore, ''the mere fact that a 
judge has previously expmsed himself on a particular point of law is not sufficient to 
show personal bias or prejudice." United States v. B9,546 F2d 851,857 (10th Cir., 
1976) (citing Antonelb v. Ww&, 500 F.2d 1260 (10th Cir. 1974)). 

The twrsQipts reveal that on d o n ,  as in this instance, the Presiding Officer 
was too casual with his r d .  Some of the dezainees at Chmbmmo have been there 
for almost three yeam. U n d d a b l y ,  they and their dbmeys recognize that the 
determination of what, if any, speedy trial rules apply to military cummissions is an 
important preliminary matter that must be resolved by the membeas of the military 
wmmissions after considering evidence and argmn~~~ts presented by the parties. 

Although not aRfutly done, the Presiding Mcer was trying to tell counsel at the 
July 15, 2004, meting that there are gaps in the oonmrission trial pcedures that he and 
w d  will have to ddms. Prior to the Presiding Officer's comments about 
arraignment and speedy trial, mmd were advised that the Residing OBccr would be 
issuing wxitten guidance addressing how to handle some of the gaps in the commission 
procedures. As the Residing (XXcer stated at that meelins there are no published 
commission procedures concerning the subjects of arraignment or speedy trial. He was 
using arraignment and speedy trial as examp1es of traditional military procedures that 
were not mentioned in military canmission ordeas or instructions, and that he and the 
parties would have to address. In fad, just four days after this meeting the Mding 
Officer issued the first three mednor&~da in a series of Presiding OfEicer M e m d a ,  in 
thc nature of rules of court, to address issues not fully covered by military commission 
orders or hstmdions. llere tm currently ten Residing Officer Memoranda &resing 
topics such as motions practice, judicial notice, access to evidence and notice provisions, 
trial exhibits, obtain@ psobxtive ordm and requests for limited disclosure, witxiess 
requests, requests to depose a witness, alternatives to live witnesses, and spectators to 
military commissions. 

During voir dire, the Presiding Of6cer expssly stated that he had finned no 
predisposition wmcming how he would rule on speedy trial motions. Considering all of 
the above, the record fails to establish that the Residing Officer's spontaneous remarks in 
aa infbrnaal meeting dekonstrates a dear inability to reader a fair and impartial ruling on 
speedy trial motions or 0th- disqualifim him b m  @rming duties as a Residing 
Officer. 
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Challenges fbr Cause Decision No. 2004-001 (Unclassified) 

DECISION 

The challenges for cause against the Residing Officer and COL S are denied. 
EfEdve immediately, the challesgcs fbr cause against COL B (the Marine), LTC T, and 
LTC C are granted a d  ead~ of thew members is hereby pesnranently e x d  from all 
fbtwe pcadings fbr all military d s s i o n s .  The cozmtry is p t & d  for the 
professional, dedicated, and selfless service of these exceptional officas in this sensitive 
and important mattcr. 

A military commission composed of the Presiding Officer, COL S, and COL B 
' 

(the Air Force officer) will proceed, at the d l  of the Presiding Officer, in tbe cases of 
United States v. Hamdan and UnitGd Staces v. Hkks. No additional members or alternate 
meanbets will be appointed. See MCO No. 1 at Won 4A(1) and MCI No. 8 at 
param 3A(1). 

OtFcial orders appointing replacement commkion mnmbers br the cases of 
Wed States v. a1 Qosi and United Statar v. a1 W u l  will be issued at a future date. 
Sce MCO No. 1 at Section 4A(1) aud MCI No. 8 at paragraph 3A(l). 

There is no classified annex to this decision. 

John D. Atenburg, Jr. 0 
Appointing Authority 

fbr Wlitiiry Commissions 
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UNITED STATES OF AMERICA 1 D 101 B 

) Commission Ruling on the Defense 
v. ) Motion for an Order Preserving 

) Potential Evidence 
ALI HAMZA AaMAD SULAYMAN ) 

AL BAELUL 7 February 2006 

1. References. In making this ruling, the commission has considered the defense motion 
@ 10 1) and the prosecution response @ 10 1 A). The defense did not submit a reply to 
the prosecution response. The commission has also considered the transcript of the 
record of trial at the August 2004 and January 2006 sessions and matters filed in the PO 
101 thru PO 103 series of filings. Other matters considered will be noted below. 

2. Scope of Opinion and Ruling. The defense motion apparently requests that the 
Presiding Officer issue an order that all Presiding mcers, currently detailed to cases 
before a military commission, and the Assistant to the Presiding Officer shall preserve in 
toto all communications and documents created fiom some unknown period in the past to 
some unknown period in the future. 

a. This request assumes, without further explanation, that the Presiding Officer 
has the authority to issue such an order. In view of the ruling below, the question of 
authority need not be addressed in this ruling. 

b. This request assumes, without further explanation, that the writings of and the 
communications among and between the Presiding Oflicers and the Assistant are subject 
to disclosure without regard to privilege. In view of the ruling in 3(b)(2) below and given 
the failure of the defense and prosecution to brief the issue, the general issue of privilege 
need not and will not be fully developed in this opinion, although it is addressed in 
paragraph 3(b)(l) below. 

3. Findings of Fact. The defense request is apparently predicated upon two separate and 
unrelated facts or items. 

a. APO Document. The first item is that a document, attached by the defense to 
D 10 1, was provided to all defense counsel on a CD. The document was located in the 
Khadr folder. The commission understands that there was more than one folder on the 
CD and that one of them was labeled A1 Bahlul. 
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(1) Examining the document, it appears to be a list made by the APO 
about certain objectives for the January trial term in the case of Khadr. There is no 
indication that it was seen or commented upon by the Presiding Officer in that case. 

(2) Specifically, the defense speculates from the following comment in 
the column labeled "APO Comments": 

* As soon as the initial session is completed - and without saying 
on the record you will have an 8-5 session, get counsel into chambers. 

that there is an "attempt to force counsel into private 'conferences"'. . . . The defense 
further apparently speculates that such an "attempt" involves all of the current Presiding 
Officers and the Assistant to the Presiding Oficers. The defense offers no evidence to 
support such speculation and no logic which would lead from that one single comment to 
a conspiracy among those identified above. Nor does the defense provide any motive for 
such a conspiracy nor a detriment to counsel from such a conspiracy. 

(3) The commission takes notice that there is a wellestablish, substantial 
practice among military judges (The commission finther notes that all of the current 
Presiding Oficers and the Assistant to the Presiding Officers either are or have been 
military judges.) that while conferences in chambers are excellent for solving problems 
(Such conferences are called RCM 802 conferences in practice under the Manual for 
Courts-Martial; they are called 8-5 conferences in military commission practice.), they 
should not be announced on the record until after the conference has been held (Eg., see 
paragraph 2(s) of Attachment 1 - which was distributed on 1 May 1997.). 

(4) The commission takes notice that the Assistant to the Presiding 
Officers is a retired Amy Colonel, Judge Advocate, and Military Judge. His duties are 
established, inter alia, by Appointing Authority Memorandum of 19 August 2004 and 
POM 2-2. 

(5) The commission finds that the nature, content, and structure of the 
document make clear that the document was prepared by the Assistant and intended for 
the eyes of the Presiding Officer. This is apparent because of the columns that indicated 
the Assistant's thoughts and a place for the Presiding Officer to comment. The 
Commission finds that one with the duties the Assistant has (See paragraph 3(a)(4) 
above.) would not knowingly share with counsel recommendations made to a Presiding 
Oficer. Therefore, the commission fiuther finds that this was an inadvertent disclosure 
of a document. 

(6) Having reviewed the document and the duties of the Assistant, the 
commission finds that the document was designed to provide adjudicative advice to the 
Presiding Officer. 

b. Script Item. The second item is that the trial script provided by the 
commission to counsel (Not just defense counsel but to all counsel at a 8-5 session on 10 
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January 2006.) for the session on 11 January 2006 differed from the script provided by 
the commission to counsel for a session in August 2006. The defense noted in its 
motion, that the 11 January script had the Presiding Officer addressing Mr. A1 Bahlul 
before addressing the detailed defense counsel. 

(1) Defense counsel did not state that, during the 10 January 8-5 session, 
the defense counsel t i l l  maintained that he was not representing Mr. A1 Bahlul. 
However, as the defense counsel agreed during the 8-5 session, if Mr. A1 Bahlul changed 
his mind and wanted the defense counsel, then he would represent Mr. A1 Bahlul. 

(2) Defense fiiils to point out the significance of this change in the script. 
Nor does defense refer to the numerous filings and other matters in the PO 102 series 
which address thepro se question - all of which came after the August 2004 session. Nor 
does defense refer to defense's numerous ernails stating categorically that he was not 
representing Mr. A1 Bahlul. Nor did defense object to the proposed script when given to 
him. And, as is evident from the record of trial, defense was not seated at the defense 
table when the commission was called to order and had to be ordered to sit at the table. 

(3) Reviewing the entire motion, the commission is unable to discern 
what the script item has to do with anything in the motion. 

3. ConcIusions of Law: 

a. Script Item. The commission concludes that the script item noted by the 
defense counsel has no relevance to any matter within this motion. Consequently, since 
the defense provided no argument concerning this item, no linkage to any relief 
requested, nor any logic train which would show anything to anyone other than that a 
different script was provided eighteen months after the first script was provided, the 
commission will not address this item. 

b. APO Document. 

(1) Neither the defense nor the prosecution addressed the privileged 
nature of the document in question nor the privileged nature of communications between 
and among Residing Officers or between and among Presiding Officers and the 
Assistant. The commission concludes that adjudicative advice from the Assistant to a 
Presiding Offcer is privileged (See 3(a)(4)-(6) above.). The commission also concludes 
that the inadvertent disclosure of a privileged docilment should have been handled by all 
concerned in accordance with the normal rules for privileged documents and is not, in 
this instance, subject to motion practice. Additionally, in view of the privileged nature 
of the document and that the disclosure was inadvertent and not otherwise authorized by 
the Presiding Officer, the commission further concludes that the inadvertent disclosure 
does not waive the privilege. 

(2) Regardless of the issue of privilege, the commission concludes that 
the defense has failed to meet its burden to establish that the inadvertently disclosed 
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checklist from the Assistant in any way supports the defense's speculation of impropriety 
such that an order should be issued in this case. The defense request is not supported by 
the law, the facts, or any logic. 

4. Ruling: The defense motion is denied. 

/sl 
Peter E. Brownback III 
COL, JA 
Presiding -cer 
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1. ~ a v i n g  ~b.CNta .qpmOdPPtely thirty judge6 presldC over their 
f i r e t  court-orrtiol or f i r m t  couple of courts-prtial, I have 
gathmred a lirt of c- mimtakos. LPoPc of tbhsc i m  p8rticularly 
gzimmw, but eacb can result in eabamoa~srat to  t#ae nrr judge. 
Thme hiat8 specifically -y to EC a f l i t a y  and paort are a . 
-ct r8-t of the CUffueace8  fD m i c e  balmen civilian 
caartm aria r i l i t a r y  court.. 

a. please be mated -- mtll yuu my m e  rg~fc  -, 
avmryon+ rlse in  thc catrtraasr vill -in Ut-. Tbfb is 
particularly' e r w b g  rhrn you bnrs r prncl rich 4 f u l l  
coloaal. md four aerg.~nte-amjar 10- over yau. Please be 
stat& shauld be the f i r s t  aut of your aaPtb after your rear 
d hit. your &air. 

t o  the trial dcmnt  lcaw d e n  you are 8tartAag tlnleua yaa t e l l .  thea.  
OaM you are mated, you can feel free to  t.lk to  cOUlUel, loolc a t  
yartr notea, get youru.lf m i t u a t d ,  or whtcwCr. TbCn, rhga you are 
re&y t o  s tar t ,  call tbe court to order. 

c .  count for wrtieq- -- Partiem a ~ r 8 t  k accbuatcd for at the 

court recesstd/clomed are asree again pre8ent in the courtroom (to 
includr tlm mmmbers) . w You make mare that the record ref lets 
that the maubrs are eitber i n  or aot in the ~ r o o l D .  IF raacoPrro 
As not preasat. merely 8ay -1 note tht the ammirtant t r i a l  
counsel, CPT Scbpridt, i s  -not present. -8 he been accused for t U e  
sesmioa?* O t b r  judgw l e t  the trial counrel take Elre of t h i s  
Qty; for are t h e y  are usually too slow. 

d. to -- I 
&met luaou i f  &is im - practice i a  civSiaa courts, but it is 
h a  the m i l i t a r y .  The accumed standrr at  tlaa beginnir\o and end of 
each oemm%on r i c h  everyone else Mb he at-, yith c ~ r 1 ,  when 
ple8, f l m d h g ,  and 11mta~ca ata catered oz urncrupced. O t b s r  Lhra 
that, hm can s%t. 

Pollar the mcriw -- Praceiciag milttary l a w  is fairly 
w t b a v e a ~ a n B r r r c r i g t .  Baforeyougotocour t th  

I mqgwst tbat you read the ontire tbiag aloud. Sotnrdo -. ly, but it keeps you 2- being torrgw-ti* ln  m. Bollor 
the Icript. Do not a s p .  Do not let couasel t-t y o ~ r  -to 
dcvi8tiPg. If you have t o  solve a pmblaar, p+ a paperclsp at 
-re you stopped i n  the script and proceed f r ~ a  there. 
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-- ZU tb. *xi-, 8 W&Ut 8 - a  , d,, - U W C ~  -- 
-trial i.mdj-. =Tm smart i m  adjau-ed." The r a d e  
t b  r- rRricb rllarn tha -rPrrr 01 fb 'PLlitary jm@a to 1-w 
tW m to -0 oa, f-/or a m t m n d a i m  =lami... 
cuart A s  cl#rd.* Thm ~ACI ot mmy otrur rrriar,  8 rraucl. 
court i s  sa me-.. m aot tU. - - -- - aaPer -1 
be i a  rm~e88.~ 09 A t  right aw. 

k. -ttiaa a l u a i q  -- - m rrrMMt bU b.p oft- - 
y o r l m m ~ a m d t O ~ A t , ~ ~ r a l - - - ~ -  
rdMxtifsc8+iaa a. .bittd ir mf- -t A.. m 00+ .aY fh.t 
it viU h Ik+etd. - d#. +b.L rn? - it - . 
.daittau? ~&t-.61t, d n a s i ~ e t ,  arddaru l iPg .  

1- -- --.laurr uk r u t k  
rr i ta  tt--wtimm -. it  to pu, =h 

it, note o ~f,  tb. regortar 
UUZ mrk it u m .09.ll.fr wit. m y m  gmt i t  (or Cker, 
rur+ator tb+.arrd  T!F- rrMMt .PI iI a qw8tigp t- oaa, 

Blvlwit, 6C r & t b r r y l O a . r r ~ t e . r k t h a  
- aonof ,  & t ' h a a e i t .  D o n o t r r r t b P ~ . r r ~ - -  
wa bwa rd.. Ycrrrr mal- O tb oSrj.efiam - k rvi- t= 

-. - +ac fact crur yua 0itb.r -8% e Lhr QP..~~QO. PO - l ~ t t l m = m b e r ~ t b = f b r r t b ~ ~ r m r u r ' l O b j l ~ t a d t O  
qurr+loa. PCP: -- 0 ahgectlaa, i f  v, at tw 
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next 39a 8eesion. 

m. ~ e s c r i  ion -- When a w i t n e u m  perfom an in-court action + or point8 out a atmace or Qem elme tbat vill not be ' 

reflect& on a -4, mid 
the action for  the r d .  Since tbi. uually leads to objecfi-, 
couutu-objectiana. rhiaiog. aad bhatmmr, 1 -ibe the -act%- 
-elf. The smpmce goem likc thls. .Thi rime88 b m  just 
delivered a punch vith her right f iu t  uld tbur'a aide-turr, a Lick 
w i t h  bar l e f t  foot. Objections t o  tbat counsel? Manbere, I am 
only settlag dovn r description for the record. The hdence you 
are t o  rmmi&r i m  ubat you 8av the uitnalcr, do, not w&t 1 
dsscrikd for  the record. Do you a l l  uzxbr8taad that? -tly 
so. -time.. 

n. your tW -- youlse on t2m beach, the record does 
not reflect m y  time lapae wlwn yar rrr readbg the Wanual or the 
m. If YOU t o  kick bQCk BIDa -8 d0 it. E V e m  rill d t  
uzatil youarereadytogo.  - a t e n  rravicvofHRE801cur 
save ro baw: later oa. By the same tdrm, i f  you uaat to  have r 
racams while you look up law or  a& anather judge a quetiptiooz, do 
it. f t r 8  much better to  f e d  confibcot i n  what you do than it is 
to  be concerned about tak%ng a five-minute -8. 

o. Umcslbly -- The court is roiHmbldl wherr you have aruunt~ced 
that the excured bve bemu manmed- After t b i u  point, no 
one can be addail or ukslr oCf rithout-good cauar. & r judq.a a lo~e  
case, i t  occur. af ter  you hrva rquee for trial by 
military judge dare. ' I mote that this i n  not *t the appellate 
coutfs think, 80 you may want t o  be ybur - guide on this. They 
believe that the court i6 aosambled when the court-member8 come 
into the courtroan for the  f i r s t  ti-. 

Issue --  Xeep a NMiPg log of matters tbat r u m +  be 
hand!& + a t  t e next 39a. Also indicate i n  you notes w b a ~  prior 
laceruintent 8tmtemmtu bava bmn e.tabliahe& Dcmlt rush t o  kick 
the manberat out t o  hmR1e 8 68ttert you d g h t  be able to w r i t  u n t i l  
the nurt break. J u s t  bave the coamsel mtiaue ma uith the rest of 
the exmnlmatioarr and t e l l  thec yar rill camider it later. 

q. nay we aa~roach? - I -- Ho. 100. No1 Eevez l e t  the counsel 
a-ch. H e r b  m y  US llmger, could rum side-bars. 
~veryone else ehould clmar tb. raaabarr out lastead- You can get 
sewen members on their feet  urd out the door before you cur get 
four coumel, the accu8.d. and yenu court ragarfer around the  
bemch. Plus, yau ara simply i m t i n g  tho e r s  -to try t o  
-ear what you are eayiag. Plus mre, the judge uho is watchhag 
you t ry  the caue cmpt bear rht io golag -. mt may no to 
side-bars . 

r. May-wb atmuroach? - .I1 -- Smn worse I8 w h e n  a 'judge asks or 
a l l o w 8  counsel t o  agarroach the bazc& in a jdg.-alw ttial. What 
u e  we trying t o  hide? Uhat about the 6th  m a a m m a t ?  what about 
the poor ampendsing judg. um ham m %ma ubat fe 99- on. mwr 
l e t  cau~uel  rporoach. =a, of courme, aluo goeu for thrrre 
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mituatioas e r e  couwel, i n  a fuage-a- cape, ask for an Article 
39a m ~ m i a ~ .  No much -. 

8 .  RU4 802 8-2- -- TbC lCmYl pr.ri.m them d they are 
great far making uure that mezyone lamum ubnt ' 8  going to happen in 
tbc courtroom. haaarire what  a t  +hrr on the record and 
make run both sides agrea. ZIowever, m, w c r ,  never hold an 
802 eeosian when comeel bar mqxested - on the record. AeCA 
w i l l  go berrrerk becruee agpellate courts believe tbat 8028 are used 
to  hide matters frau them. 

t . Silence -- our bra- t r ~ d  I use ths t e m  loosely) at 
- a n d C 2 U W  telling. you that tky uaat t o  kraw uly you did 

~ t h & ~ g  R zthay an 6- m- M. fh Wy, 
tbc better chance you mve to be -cd. mJce required f2adbqB 
a d  bsuc reqrrired ruliag8, but never pas. up tbt ommortuitv to  nay 
-0 

u. Lea- the c- -- There i n  = -am CV6r no matter 
rbat the ci-tancea for the m i L % t l r y  j e  t o  leave tbe 
couaroa~ while the membercs are still ia the panel box. I recently 
laarncd that in rama j&mdictium, jttdgcrus & pot r-in Aa the 
court- for volr dire, Irg\rPam+, e t c ,  It d h m m t  raatter what 
your jurisdiction dorrr, DO l m ~  UmVB TBE CUmmOCM TeB PAM& 
IS Ill TElB PAmgL BOX. I can not think of an easier uay to have a 
w e  Z ~ r s e d .  

v. Help -- The f0rmo.t cxpucf apr judicial etbiccr in the Aray, 
CQL Gary Bolland, tells me tbat any discrrscsiw you hare wlth other 
j w e s  need not be remaled t o  anyoara. Further, you door8t even 
haw t o  tell &nyaole tbat p e w  sskrcd -her jadgc a quution. I 
take f u l l  advantage of this provision in afiaost every c-e I +ry. 
Ho matter bow routine the in- or the u a ~ l t a i x l g  d+dsim,  i f  X 
have an opportunity. I'll gat os autovcPrr and call another judge. 
u&r ~ t ?  DoesaBt hurt 8ad you get aaother look at the situation. 
No arm i s  8ayhag that you 're Pot nakiag your wn decimion. Ycru 
are. Ebwmmr, you do get a second o p l n h m ,  aad i n  n d l i t b l y  law 
that's almmys a good tblag to  gat. 

3. You w i l l  develop your arnr ttchnique6. 'Ihcre are just sorpic of 
mine.  I would suggest that you etick vith them until ywu feel 
amfortable in  thc courtroanr. 

G L ~  -, JA 

M e f  Circuit 
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Voir Dire and Challenges for cause - US v. a1 Bahlul Page 1 of 1 

Hodges, Keith 

From: 
Sent: Tuesday, February 07,2006 9:35 AM 

To: 

Subject: Voir Dire and Challenges for cause - US v. al Bahlul 

Attschrnentr: RE 153 - al Bahul.pdf; RE 138 - al Bahul.pdf 

1. Counsel will be given an opportunity to voir dire the Presiding Officer and will be prepared to do so 
at the February trial term. 

2. Though previously provided to counsel attached is RE 138 which contains previous voir dire 
materials. 
3. Counsel may submit additional written questions for the Presiding Officer, if they so choose, no later 
than 16 Febmaq 2006. Counsel who fail to submit additional questions may forfeit their opportunity to 
conduct the type of voir dire of the Presiding Oficer they plan. No party will be denied meaningful voir 
dire, but the voir dire process will be as efficient as possible. Questions subm.tted to the Presiding 
Officer will be in the form of a Word document attached to an email. 

4. The standard for challenges is contained in MCI #8, which refers to the Appointing Authority's 
Memorandum of 19 October 2004 (RE 153). I have also attached that RE for your convenience. Any 
motion concerning the standard for challenge must be made no later than 21 February 2006. If such a 
motion is made, the Presiding Officer will consider the motion prior to ruling on any possible challenge. 

5. Counsel are advised to consider the provisions of MCO # 1, paragraph 4A(3) and MCI #8, paragraph 
3A when preparing for and conducting voir dire. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 
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UNITED STATES OF AMERICA Defense Preliminary Voir Dire 
of 

v. 

Ali Hamza a1 Bahlul 

the Presiding Officer 

PRESIDING OFFICER RESPONSES: 

NR - Not Relevant to or beyond scope of Voir Dire - see MCO #I,  3A(5)(a) 

and MCI #8,3A. 

RE 138 - Information contained in RE 138. 

A. Additional Biographical Information 

1. What did your parents do professionally? NR. 

2. How many siblings do you have and what are thier professions? 

N R. 

3. Please discuss your wife's career including the jobs she had on 

active duty and what she does now. Is there anything that has happened in 

your or your wife's lives, personally or professionally, that a reasonable 

person sitting in Mr. al Bahlul's position would want to know about? RE 138 

for relevant material. Otherwise, NR. 

4. Please identify the names of your children and what they do for 

professions. NR. Is there anything that has happened in your children or 

grandchildren's lives, personally or professionally, that a reasonable person 

sitting in Mr. al Bahlul's position would want to know about? No. 
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5. Have any of the persons discussed above, or yourself, contributed 

money to any political party or campaign? If so what candidate? NR to 

others, No for myself. 

B. Current Military Assignment 

6. Where do you currently live? NR. 

7. Where are you currently assigned? RE 138. 

8. Who is your current supervisot? I have none. See RE 138. 

9. What do your military duties consist of? RE 138 and Commission 

Law. 

10. Have you had continuing legal education since being recalled? 

If so, please provide the names of courses you have attended. TJAGSA Law of 

War Course - Jan-Feb 2 0 s .  

11. In which states are you licensed to practice law? Virginia. Are you 

an active member in all of those states? No. 

12. Are you aware of anything that would cause you to be, or others to 

perceive you as being, biased or unable to be an impartial member of this 

commission? No. 

13. Please provide a copy of all your officer evaluation reports. NR. 

14. Please provide a copy of any criminal or disciplinary 

investigations, if any. None. 
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15. Are you aware of any complaints that have been filed against you? 

No. If so, please provide copies of the complaints and the resulting actions. 

None. 

16. Please provide a copy of any letters of reprimand, letters of 

counseling or any other administrative action. There are none - see 17 

below. 

17. Please list any and all administrative actions, even if such 

administrative paperwork have been removed fmm your records or never 

recorded in his files. There are none - assuming this refers to non-favorable 

actions. 

18. Have you received any military or disciplinary action, such as non- 

judicial punishment? No. If so, what were the charges and what was the 

result of such action? 
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C. Retirement - 2004 

19. Between 1999 and being recalled, did you practice law? No. 

20. Between those same periods, did you attend any legal 

conferences or CLE? No. 

21. Please advise what jobs you had during that period, if any, and 

provide detailed descriptions of the duties performed. Also, how did your 

employment cease? RE 138. 

D. Military Commissions 

22. Have you ever spoken with any presiding officer about the law of 

war or military commissions? Yes. Please advise which PO (or Mr. Hodges) 

you spoke with and the substance of your conversations. NR. 

23. Have you ever spoken with anyone at the JAG School about the 

law of war or military commissions? TJAGSA Instructors during the Law of 

War Course. 

24. Have you ever stated an opinion to anyone about the legality of 

the commission process? NR. 

25. Other than to counsel in the cases, have you ever stated an 

opinion to anyone about the procedures to be used in the military 

commissions? NR. 

26. Please fo~ lard  all emaiis that you received from anyone (other 

than your family) regarding your nomination, selection, and role as a 

Presiding Officer (to include superiors, co-workers, other military service 
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members, other commission members, Office of Military Commission 

personnel, and personnel from the Office of SECDEF). NR. 

27. How was Mr. Keith Hodges selected and appointed to be your 

assistant? Please provide any paperwork related to his appointment or hiring. 

RE 138. 

28. Please describe any prior professional or personal relationship 

you had with Mr. Hodges. RE 138. 

29. Mr. Hodges is apparently employed by DHS, as an instructor at the 

Law Enforcement Training Center. Do you believe that his employment with 

DHS presents a conflict with his duties as assistant to the Presiding Officer? 

No. Why or why not? 

30. In a 28 Jul04 memorandum to former detailed defense counsel, you 

stated that you "have authority to order those things which I order done." What 

did you mean by that statement? RE 138 and the memorandum. 

31. Do you believe the other commission members have an equal voice 

with respect to issues of law? Not at this time. Why? RE 138, PMO, MCO #l, 

and MCI #8; however, since this involves an issue which may come before 

the Commission, I am open to proper argument to convince me of the 

correct answer. 

32. Please describe how you envision your role in relation to the role of 

the other commission members, especially in relation to what you plan to do 

regarding questions of law. Since this involves an issue which may come 
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before the Commission, I am open to proper argument to convince me of 

the correct answer. 

33. What authority do you believe you possess as Presiding Officer that 

differs from the authority of the other commission members? See 31 above. 

34. In establishing these commissions, the President made the 

commission "triers of both fact and law." What does that mean to you? RE 138. 

Since this involves an issue which may come before the Commission, I am 

open to proper argument to convince me of the correct answer. 

35. The President, SECDEF, and the DOD General Counsel issued the 

orders and instructions that control these proceedings. As a commission 

member, do you believe that you have the authority to declare these orders and 

instructions to be unlawful. if you believe them to be unlawful? RE 138. Since 

this involves an issue which may come before the Commission, I am open 

to proper argument to convince me of the correct answer. 

36. Do you believe you have the authority to modify the orders and 

instructions to comply with other applicable law, if you believe the orders and 

instructions are inconsistent with other applicable law? RE 138. Since this 

involves an issue which may come before the Commission, I am open to 

proper argument to convince me of the correct answer. 
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37. To where will you look to determine the applicable law? RE 138. 

Since this involves an issue which may come before the Commission, I am 

open to proper argument to convince me of the correct answer. 

38. Mr. Altenburg has issued "instructions" and "rulings" and "decisions" 

regarding various aspects of the military commissions. Are you bound by his 

rulings? Is the commission, sitting as a group, bound by those decisions? RE 

138. Since this involves an issue which may come before the Commission, 

I am open to proper argument to convince me of the correct answer. 

39. In your professional life, have you ever been involved in the trial 

regarding law of war violations? No. 

40. Who made the actual decision to make you a presiding officer? RE 

138. 

41. What criteria were used to make this decision? RE 138. 

42. What training is there for the job, and by whom? OJT. 

43. Who can remove you from this role? At a minimum, the 

Appointing Authority, the Secretary of Defense, and the President Since 

this involves an issue which may come before the Commission, I am open 

to proper argument to convince me of the correct answer. 

E. Legal Training 
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44. What legal training have you had with respect to International 

Human Rights law and the Law of Waf? Please provide details below. Recently, 

see 1 0 above. 

45. What legal trainiog have you had with respect to the Military 

Commissions? Please provide details below, including the names and addresses 

of all those who presented on the commissions, and a synopsis of what they said. 

See 42 above. 

46. What opinions have you expressed outside the forum of the military 

commissions concerning the legitimacy of the commissions and their rules? 

Please identify each occasion that such a comment has been made, as precise a 

rendition of what he said as possible, and the name and address of all those 

present when the comment was made. NR. 

47. Have you given presentations or been published since 2000? 

Please provide the topics and timeframes. No publications. Presentations to 

USA TDS in 2003, TJAGSA Crim Law Update in 2002, TCAP in 2002, ABA 

Section on Military Law in 2001, Military Judges' Course in 2005. None of 

these presentations involved any discussion of the Commissions. 

F. Use of Evidence Derived from Torture 

48. Do you personally believe evidence obtained through torture or 

other involuntary means should be admissible before military commissions? NR. 

Slnce this involves an issue which may come before the Commission, I am 

open to proper argument to convince me of the correct answer. 
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49. Do you believe the United States has the burden to show that 

evidence was gathered through non-coercive means? Since this involves an 

issue which may come before the Commission, I am open to proper 

argument to convince me of the correct answer. 

50. Is evidence gathered through torture inadmissible, or does the fad 

that the evidence was obtained involuntarily go to the weight given? Since this 

involves an issue which may come before the Commission, I am open to 

proper argument to convince me of the correct answer. 

51. Do you believe that how evidence is gathered, including through 

torture or other coercive means, is relevant? Since this involves an issue 

which may come before the Commission, I am open to proper argument to 

convince me of the correct answer. 

52. Assuming evidence is offered against Mr. al Bahlul that was gained 

through torture what do you intend to argue to the other members regarding how 

the evidence can be used? I do not intend to present any argument to the 

members. 

53. Do you believe you have a responsibility to help bring the 

perpetrators of torture against Mr. al Bahlul to justice, be they subject to U.S. 

civilian or military justice, or to international law? NR. 
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G. Opinions regarding other terrorism cases 

54. The Administration took the position that Guantanamo Bay 

detainees had no access to the Federal Courts. The Supreme Court, in Rasul v. 

Bush ruled otherwise. How do you feel about both the Administration's position 

and the Court's ruling? NR. Since this involves an issue which may come 

before the Commission, I am open to proper argument to convince me of 

the correct answer. 

55. What role do you believe the judicial branch should have in "the war 

on terrot? I don't know what you mean by the "judicial branch." If you 

mean a Presiding Officer, since this involves an issue which may come 

before the Commission, I am open to proper argument to convince me of 

the correct answer. 

56. Have you read the Ouirin decision? What do you believe it stands for? 

Yes. Since this involves an issue which may come before the 

Commission, I am open to proper argument to convince me of the correct 

answer. 

57. Is there anything else about any opinion you have read that you feel 

should, in good faith, be revealed? No. 

H. Experience as a Military Lawyer 

- 10- 
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58. What kinds of cases did you prosecute as a Trial Counsel? 

Numerous. 

59. What kinds of cases did you defend as a defense counsel? 

Numerous. 

60. What experiences did have in these roles that a reasonable person 

would think an accused person would want to know? Standard TCIDC. 

61. Please explain in detail what your duties were as Legal Advisor to 

USAJFK Center for Special Warfare and Joint Special Operations Command. 

NR. 

62. What experiences did you have in these roles that a reasonable 

person would think an accused person would want to know? Nothing. 

63. Please explain in detail your duties and roles as Director of Legal 

Operations, JSOC and SJA 22d SUPCOM. NR. 

64. What experience did you have in these roles that a reasonable 

person would think an accused person would want to know? Nothing. 

I. Experience as a Military Judge 

65. Please provide a complete listing of all cases where you were the 

military judge. NR. 

66. Of the cases in which you sat as military judge, how many involved 

someone who was not a member of the U.S. armed services? None. 
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67. Of the cases in which you sat as military judge alone, involving U.S. 

armed service personnel, how many, if any, resulted in a finding of not-guilty? I 

do not have that data readily available. 

68. Of the cases in which you presided how many involved serious 

felony charges that could be considered to rise to the nature and seriousness of 

the current charges before the commission? Numerous. 

69. What experience did you have in this role that a reasonable person 

would think an accused person would want to know? Do not understand the 

question. 

J. President Bush 

70. President Bush and others in the Administration have made many 

inflammatory comments, such as: "These are people picked up off the 

battlefield in Afghanistan. They weren't wearing uniforms ... but they were there 

to kill." Please explain how comments like the one above should not be 

construed as an attempt to predetermine an outcome. Since this involves an 

issue which may come before the Commission, I am open to proper 

argument to convince me of the cormct answer. 

71. 'The President makes the implicit claim that terrorists don't deserve 

protections of due process. In his own words: 'We must not let foreign enemies 

use the forums of liberty to destroy liberty itself." Please discuss whether you 

believe Mr. al Bahlul has "due process rights" and from where you believe those 
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rights come. Since this involves an issue which may come before the 

Commission, I am open to proper argument to convince me of the correct 

answer. 

K. Training for This Case 

72. What training have you had for participating in the role of Presiding 

Officer? See 42 and 45 above. 

73. Have you sought any opinion, advice, guidance on the law of war or 

military commissions with any individual or expert since becoming a presiding 

officer? Please provide details. NR. 

74. Have you attended any conferences or meetings, addressing policy 

andlor procedures on how to conduct the mi l i ry  commissions and the roles 

and duties of the PO? If so provide details of any such meeting, and provide all the 

written materials that were distributed at such a meeting. NR. 

75. In that training for participating in the role of Presiding Officer, 

please name everyone who has given presentations. NR. 

76. What books or articles have you read since first being told that you 

were being considered for the role of presiding officer? Only provide those books or 

articles that address military or legal matters. NR. 

L. involvement with Prior Prosecutors 

RE 156 (a1 Bahlul) 
Page 13 of 18 

130



In recent publicized reports about the tribunals, it has become clear that at 

least three prosecutors have resigned from the process because they viewed the 

process as 'rigged" to convict. 

77. Have you read articles or seen the email traffic mentioned above? 

One or more as part of a filing In another case. I do not know the truth of 

those assertions, and what I saw was redacted. 

78. One of the more striking statements in the prosecutors' messages 

was an assertion that the chief prosecutor had told his subordinates that the 

members of the military commission that would try the first four defendants would 

be "handpicked" to ensure that all would be convicted. " Would you agree that 

the potential issue of "handpicking" members is one that should be explored? 

M y  or why not? Since this involves an issue which may come before the 

Commission, I am open to proper argument to convince me of the correct 

answer. 

79. Do you know of any evidence either supporting or refuting this 

claim? No. 

80. That same officer, Capt. John Carr of the Air Force, also said in his 

message that he had been told that any exculpatory evidence - information that 

could help the detainees mount a defense in their cases - would exist in the 10 

percent of documents being withheld by the Central Intelligence Agency. Do you 

believe the prosecutors in this case have an obligation to turn over exculpatory 

evidence not only that is in their possession, but all evidence that is in the 
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possession of the "Government and its agents?" Since this involves an issue 

which may come before the Commission, I am open to proper argument to 

convince me of the correct answer. See PO 104. 

81. Do you believe the existence of exculpatory information that may or 

may not be in the actual hands of the prosecutor is a topic that the defense has a 

right to explore and have access to? Since this involves an issue which may 

come before the Commission, I am open to proper argument to convince 

me of the correct answer. See PO 104. 

82. Captain Carr's e-mail message also said that evidence showing Mr. 

al Bahlul had been brutalized and tortured had been "lost" and that other 

evidence on the same issue had been withheld. Do you believe that information 

showing the destruction of this and other evidence is relevant? Since this 

involves an issue which may wme before the Commission, I am open to 

proper argument to convince me of the correct answer. 

83. Do you believe Capt. Carr and others in the prosecutots office at 

the time should be questioned on the record, before this commission, to 

determine whether there was destruction and withholding of evidence? Since 

this involves an issue which may come before the Commission, I am open 

to proper argument to convince me of the correct answer. 
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84. The second officer, Maj. Robert Preston, also of the Air Force, said 

in a March 11,2004, message to another senior officer in the prosecutor's office 

that he could not in good conscience write a legal motion saying the proceedings 

would be "full and fair" when he knew they would not be. Do you agree that Mr. 

al Bahlul has a right to present evidence showing that his trial is not "full and 

fair?" Since this involves an issue which may come before the 

Commission, I am open to proper argument to convince me of the correct 

answer. 

85. Do you believe that steps have been made to mislead the public on 

the true culpability of the accused prisoners in these cases? No reason to 

beiieve or disbelieve. 

86. Are you aware of the NY Times article of 1 August 2005, where it 

was reported that "General Altenburg selected the commission members, 

including the presiding officer, Col. Peter S. Brownback Ill, a longtime close 

friend of his. Defense lawyers objected to the presence of Colonel Brownback 

and some other officers, saying they had serious conflicts of interest. General 

Altenburg removed some of the other officers but allowed Colonel Brownback to 

remain?" Do you agree that the public could view your relationship with Mr. 

Altenburg as creating an appearance of a conflict of interest'? Why or why not? I 

am not aware of the article. See RE 138. Since this involves an issue 

which may come before the Commission, I am open to proper argument to 

convince me of the correct answer. 
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87. Have you taken steps to investigate the truthfulness of these 

allegations? Why or why not? I do not understand the question or the 

antecedent thereto. 

88. What personal knowledge do you have that would support or refute 

these allegations? I do not understand the question or the antecedent 

thereto. 

89. Will you ensure that these and other former prosecutors are made 

available to discuss their allegations? Since this involves an issue which may 

come before the Commission, I am open to proper argument to convince 

me of the correct answer. 

M. Involvement with Others 

90. Have you had any dealings with any other member of the 

commission? No, other than directing that certain instructions be given to 

them in writing - all of which are filings and REs. 

91. Please provide details of any relationship (of any kind) that you have 

with any other presiding officer. NR. 

92. Is there anything else you should reveal on the subject of the other 

commissions? No. 

93. Please identify any relationship at all that you have with any 

member of the Review Panel. None. 
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See also: http://www.defenselink.mil/news/Aue;2O04/~ommi~~ions memoranda.htm1 

Number Topic 

Presiding Officers Memoranda 

Appointment and Role of the Assistant to the Presiding Officers 

Communications, Contact, and Problem Solving 

Motions Practice 

Spectators at Military Commissions 

Requesting Conclusive Notice to be Taken 

Access to Evidence, Discovery, and Notice Provisions 

Trial Exhibits 

Obtaining Protective Orders and Requesb for Limited Disclosure 

Presiding Officer Determinations on Defense Witness Requests 

Qualifications of Translators / Interpreters and Detecting 
Possible Errors or Incorrect Translation / Interpretation 
During Commission Trials 

filings Inventory 

Records of Trial and Session Transcripts 

Commissions Library 

There is currently no POM 15 

Rules of Commission Trial Practice Concerning Decorum of 
Commission Personnel, Parties, and Witnesses 

* - Also a joint document issued with the Chief Clerk for Military Commissions. 

Date 

September 14,2005 
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September 8, 2005 
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September 29,2005 

September 26,2005 

Septerr~ber 8, 2005 

February 16,2006 
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Chair Ethics rad Practice Guidelines Commfttee 

February 24, 2006 

Ma j . Tom Pleener 
Off ice  of  M i l i t a r y  Commissions 
Off ice  of t h e  Chief Defense Counsel 
1600 Defense Pentagon, Ehn. 3B688 
Washington, DC 20301 

Dear Maj. Fleener:  

A s  an Amy Reserve JAG Off icer  and a Member of t h e  Iowa Bar, you 
have requested our  opinion as t o  whether you can e t h i c a l l y  comply 
with  a m i l i t a r y  cou r t  order  ass ign ing  you t o  undertake t h e  
defense of one who does not wish t o  be represented.  The c l i e n t ' s  
r e j e c t i o n  of  your s e r v i c e  is n o t  personal  t o  you bu t  an a s s e r t i o n  
of h i s  demand t o  represen t  himself .  The r u l e s  of t h e  t r i b u n a l  
p r o h i b i t  s e l f  r ep re sen ta t ion .  Our answer i s  yes.  

Introduction 

This matter a r i s e s  from proceedings before  a M i l i t a r y  Commission 
e s t a b l i s h e d  pursuant t o  a Mi l i t a ry  Order of November 13, 2001, 
i s sued  by Pres ident  George W. Bush a s  Commander i n  Chief of t h e  
Armed Forces of  t h e  United S t a t e s ,  as p e r  t h e  a u t h o r i t y  granted 
by t h e  Congressional J o i n t  Resolution on t h e  Authorizat ion f o r  
Use of M i l i t a r y  Force of September 1 4 ,  2001, e f f e c t i v e  September 
18, 2001 (Publ ic  Law 107-40, 115 S t a t .  224),  and Sec t ions  821 and 
836 of T i t l e  X I  United Sta tes  Code. The M i l i t a r y  Order g ives  t h e  
President  t h e  r i g h t  t o  i d e n t i f y  i nd iv idua l s  who a r e  no t  c i t i z e n s  
of t h e  United S t a t e s  t o  be sub jec t  t o  t h e  provis ions  of t h e  
Order. Such des igna t ion  must occur i n  wr i t i ng  and i n d i c a t e  t ha t :  

1) t h e r e  i s  reason t o  be l ieve  t h a t  such ind iv idua l ,  a t  t h e  
r e l evan t  t i m e s ,  

i) is o r  was a member of t h e  organiza t ion  known a s  a 1  
Qaida, 

ii) has engaged in ,  a ided o r  abe t t ed  o r  conspired t o  
commit, a c t s  of i n t e r n a t i o n a l  t e r ro r i sm,  o r  a c t s  
i n  prepara t ion  the re fo r ,  t h a t  have caused, 
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th rea tened  t o  cause, o r  have a s  t h e i r  aim t o  
cause, i n j u r y  t o  o r  adverse  e f f e c t s  on t h e  United 
S t a t e s ,  i ts  c i t i z e n s ,  na t iona l  s e c u r i t y ,  foreign 
pol icy ,  o r  economy, o r  

iii) has knowingly harbored one o r  more ind iv idua l s  
descr ibed i n  sub-paragraphs i) o r  ii) of Sub- 
s e c t i o n  2 ( a )  (1) of t h i s  O r d e r ;  and 

2) it is  i n  t h e  i n t e r e s t  of t h e  United S t a t e s  t h a t  such 
ind iv idua l  be sub jec t  t o  t h i s  Order. 

Sect ion 4(a)  of t h e  a fo re sa id  Mi l i t a ry  Order provides:  

"Any ind iv idua l  sub jec t  t o  t h i s  Order s h a l l ,  when t r i e d ,  be 
t r i e d  by m i l i t a r y  c o m i s s i o n  f o r  any and a l l  o f fenses  
t r i a b l e  by m i l i t a r y  c o m i s s i o n  t h a t  such ind iv idua l  is 
a l l eged  t o  have committed, and may be punished i n  accordance 
with t h e  p e n a l t i e s  provided under app l i cab le  law, including 
l i f e  imprisonment o r  death." 

On Ju ly  3, 2003 President  Bush en te red  a w r i t t e n  f i nd ing  t h a t  A l i  
Hamza Ahmad Sulayman al-Bahlul should be sub jec t  t o  t h e  Mi l i t a ry  
Order of November 13, 2001. Accordingly, proceedings were 
i n s t i t u t e d  before  a Mi l i t a ry  Commission aga ins t  al-Bahlul 
charging him with conspiracy,  a s  def ined by t h e  a fo re sa id  
Mi l i t a ry  Order. The charge claims t h a t  from l a t e  1999 through 
December, 2001 al-Bahlul was persona l ly  ass igned by Usama b in  
Laden t o  work i n  t h e  a 1  Qaida media o f f i c e  and i n  t h a t  capac i ty  
c rea ted  seve ra l  i n s t r u c t i o n a l  and motivat ional  r e c r u i t i n g  t apes  
on behalf  of a 1  Qaida. A t  h i s  i n i t i a l  appearance before  t h e  
Mi l i t a ry  Commission, al-Bahlul s t a t e d  t h a t  he was 36-years-of-age 
with 1 6  years  of formal educat ion and has a " l a rge  amount of 
knowledge" about American c u l t u r e .  H e  speaks English but a t  t h e  
proceedings requested t h e  a s s i s t a n c e  of a t r a n s l a t o r .  H e  s t a t e d  
t h a t  he has  some understanding of t h e  law, having read l e g a l  
mat te rs  and books and a "very good understanding" of  t h e  charges 
aga ins t  him. A t  t h e  hear ing  he challenged t h e  s t r u c t u r e  of t h e  
Mi l i t a ry  Commission s t a t i n g :  'I don't  t h i n k  it's f a i r  t h a t  t h e  
evidence would not  be  presented and t h e  accused cannot defend 
himself without see ing  t h e  evidence f o r  himself  o r  even through 
an a t to rney ,"  re fe renc ing  t h e  Comiss ion8s  r u l e  t h a t  c e r t a i n  
c l a s s i f i e d  evidence can only  be examined by "de t a i l ed  defense 
c ~ u n s e l , ~  meaning defense counsel ass igned by t h e  Of f i ce  of Chief 
Defense Counsel of t h e  Off ice  of Mi l i t a ry  Commissions, a s  
compared t o  a c i v i l i a n  defense counsel.  
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At the hearing al-Bahlul rejected'the services of detailed 
defense counsel and requested the right to represent himself 
before the Commission. The Military Order of November 13, 2001, 
while silent regarding the right to self-representation, grants 
in Section 6(a) to the Secretary of Defense the authority to 
issue orders and regulations to implement the Order. On August 
31, 2005 Secretary of Defense Donald H. Rumsfeld issued Military 
Commission Order No. 1 defining 'Procedures for Trial by Military 
Commissions of Certain Non-United States Citizens in the War 
Against Terrorism." Paragraph 4 provides that: 

"The accused must be represented at all relevant times by 
detailed defense counsel." 

Pursuant to al-Bahlul's request for self-representation, 
unsuccessful litigation ensued before the Military Commission to 
amend Military Commission Order No. 1. Presumably that issue has 
been preserved for further review. 

With that background in mind, we now turn to the specific 
questions presented by Maj. Fleener. 

lo. 1. 

May a military lawyer obey the order of a military 
tribunal to represent a person charged with criminal 
offenses before the tribunal, when (1) that person has 
declined representation by counsel, (2) the tribunal 
has made no particularized finding that the person has 
been or will be disruptive to the tribunal or is 
mentally or physically incapable of representing 
himself, (3) the tribunal has made no finding that 
appointing standby counsel would be inadequate to 
protect against disruption of the proceedings, and (4) 
the tribunal's decision to deny the person's claim to 
represent himself, or to choose his own counsel is 
based on a categorical assertion that national security 
and logistical concerns prohibit both courses, without 
regard to whether reasonable, less-restrictive means 
may be available? 

Opinion No. 1: Yma 

The answer is "yes." The Committee notes that the proceedings in 
question do not involve a person "charged with criminal 
offenses." In this situation the criminal laws of the United 
States regarding substance and procedure are inapplicable. The 
Military Commission and its process are the creation of the 
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Executive Branch, by operat ion of U n i t e d , S t a t e s  Cons t i tu t ion ,  
Article 11, Sec t ion  2, i n  t h a t  t h e  President  i s  t h e  Conrmander i n  
Chief of t h e  Armed Forces of t h e  United S t a t e s ,  and supported by 
t h e  Congressional J o i n t  Resolution of September 1 4 ,  2001 
regarding t h e  use  of m i l i t a r y  force .  A s  such t h e  M i l i t a r y  
Comraission and i ts  process ,  inc lud ing  Sect ion 4 of t h e  M i l i t a r y  
Commission Order No. 1, of August 31, 2005, a r e  e n t i t l e d  t o  a 
presumption of  Cons t i t u t i ona l  v a l i d i t y .  Whether t h e  process  
wi thstands Cons t i t u t i ona l  a t t a c k  is not  t h e  province of  t h i s  
Committee, nor is it ma te r i a l  i n  answering t h e  e t h i c a l  ques t ion  
posed by Maj. Fleener.  Consequently items number two, t h r e e  and 
four  i n  Maj. F l eene r8s  first ques t ion  a r e  no t  r e l e v a n t  f o r  our 
purposes. 

The h e a r t  of t h e  e t h i c a l  ques t ion  is  whether Maj. Fleener can 
purport  t o  a c t  on behalf  of al-Bahlul  when t h e  accused express ly  
d e c l i n e s  t h e  representat ion--not  because of a complaint aga ins t  
t h e  lawyer bu t  a s  a r e s u l t  of an  ob j ec t i on  t o  t h e  r u l e s  of t h e  
t r i b u n a l .  American lawyers a r e  considered o f f i c e r s  of t h e  Court 
with regard  t o  any t r i b u n a l  before  whom they  appear. l  
Consequently Maj. Fleener  owes a du ty  of l o y a l t y  t o  both al-  
Bahlul and t h e  M i l i t a r y  Commission. The f a c t  t h a t  al-Bahlul, i n  
oppos i t ion  t o  Sec t ion  4,  Mi l i t a ry  Commission Order No. 1 of 
August 31, 2005, wishes t o  se l f - represen t  does not  i p s o  f a c t o  
r e l i e v e  Maj. Fleener  of h i s  ob l iga t i on  t o  t h e  t r i b u n a l .  For, i f  
it d id ,  d i sg run t l ed  c l i e n t s  could r o u t i n e l y  throw t h e  c o u r t  
system i n t o  d i s a r r a y  and u l t ima te ly  pe rve r t  t h e  course  of 
j u s t i c e .  For example, i n  E th i c s  Opinion 75-01 t h e  Committee 
recognized t h a t  a defense a t t o rney  has  t h e  a f f i r m a t i v e  e t h i c a l  
duty t o  inform t h e  cou r t  a s  t o  a procedural  e r r o r  notwithstanding 
t h e  f a c t  t h a t  t h e  defendant would r ece ive  a r e v e r s a l  upon appeal.  
In  t h e s e  circumstances t h e  duty of t h e  a t t o r n e y  a s  an o f f i c e r  of 
t h e  cou r t  t a k e s  precedence. Recognizing t h e i r  r o l e  a s  o f f i c e r  of 
t h e  cour t ,  a t t o r n e y s  a r e  o f t en  c a l l e d  upon t o  a c t  f o r  c l i e n t s  f o r  
whom t h e  law does no t  al low self represen ta t ion .  See, f o r  
example E s t a t e  of Leonard. ex rel.. Pa 1 mer v. Swlfg, 656 NW2d 132 
(Iowa 2003), regard ing  t h e  a t to rney ' s  r o l e  a s  guardian ad l i t e m  
and o f f i c e r  of t h e  cour t .  

No g r e a t e r  a u t h o r i t y  than  S i r  W i l l i a m  Blackstone i n  h i s  
Commentaries recognized t h e  primary duty t h a t  a lawyer owes t o  
t h e  c o u r t  before  whom t h e  lawyer appears.  A s  stated by 
Reynoldson, C . J . ,  Camittee on Profess iona l  E th i c s  and Conduct of 
Jowa S t a t e  Bar Ass'n v. Hymghrey, 377 NW2d 643, 648 ( I o ~ a ~ 1 9 8 5 ) :  

 his is in contrast to the professional rules applicable to the Bar of 
England and Wales. Unlike American attorneys and English Solicitors, 
Barristers are not officers of the court and can only act upon "instructions" 
from the lay client. 
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From the early history of the cormnon law to this day, 
lawyers have been inextricably linked in the minds of 
persons generally, as well as in fact, to the functions 
of the courts and the adjudication process. Blackstone 
in the middle of the 18th century wrote that attorneys 
were "admitted to the execution of their office by the 
superior courts of Westminster Hall, and are in all 
points officers of the respective courts of which they 
are admitted. *' 

Complying with the tribunalts order to represent al-Bahlulrs 
interest is discharging your duty as an officer of the court. If 
and when al-Bahlul should accept your representation, different 
duties apply. By issuing the instructions--with the expectation 
that they be carried out--al-Bahlul would first have to recognize 
that you are his counsel and he has a right to instruct you. In 
that case, your situation is no different than in any other form 
of representation: You must comply with your client's 
instructions consistent with the rules of the tribunal. See 
Annotation, Attorney's r ight  t o  i n s t i t u t e  or  maintain appeal 
where c l i e n t  refuses  t o  do so. 91 ALR 2d 618; Restatement 
(Third) of the Law Governing Lawyers SS 21 (2000). 

We are of the opinion that as an officer of the court, Maj. 
Fleener has an obligation to act in accordance with the rules of 
the tribunal regarding the protection of al-Bahlults legal 
interests before the tribunal notwithstanding his objection 
thereto. Consistent with that duty, Maj. Fleener has a 
corresponding obligation to make whatever record is necessary to 
protect al-Bahlul's objection to the rule. 

We are of the opinion that as an officer of the court, Maj. 
Fleener has an obligation to act in accordance with the rules of 
the tribunal and accept the representation of al-Bahlul 
notwithstanding his objection thereto. Consistent with that 
duty, Haj. Fleener has a corresponding obligation to make 
whatever record is necessary to protect al-Bahlults objection to 
the rule. 

No. 2 .  

May a military lawyer obey the order of a military 
tribunal to represent a person before a military 
coxnission, when the rules of the tribunal depart 
significantly from customary, domestic and 
international standards for due process? More 
specifically, the rules of the tribunal permit (1) non- 
disruptive defendants to be excluded from their own 
commission proceedings and testimonial hearsay 
admitted, in contrast to the confrontation clause, (2) 
statements obtained through torture or other coercive 
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means t o  be admit ted i n t o  evidence, (3) t h e  admission 
of a l l  evidence t h a t  i s  "probative t o  a reasonable  
person," r ega rd l e s s  of t h e  p r e j u d i c i a l  e f f e c t  such 
evidence may have, ( 4 )  t h e  death  pena l ty  t o  be imposed 
with a s  few a s  seven panel  members and no requirement 
t h a t  aggravat ing f a c t o r s  be charged o r  proven, and (5) 
t h e  accused's  t r i a l  t o  be delayed i n d e f i n i t e l y .  

Opinion No. 2: Y a r  

Counsel i s  f r equen t ly  c a l l e d  upon t o  d i s c e r n  C o n s t i t u t i o n a l  
d e f i c i t s  i n  substance and procedure and r a i s e  t h e  i s s u e  before  
t h e  t r i b u n a l ,  where it can e i t h e r  be remedied o r  preserved f o r  
appeal.  The Committee no tes  t h a t  d e t a i l e d  defense  counsel  has  
done an  admirable job of doing s o  i n  t h i s  case .  If by some 
perceived e t h i c a l  p roh ib i t i on  counsel  could elect not  t o  do so, 
Cons t i t u t i ona l  defects would n e i t h e r  be i d e n t i f i e d  nor  cured. 
Indeed, v i g i l a n t  defense counsel  s t ands  a s  a gatekeeper  t o  ensure  
t h a t  t h e  c l i e n t ' s  r i g h t s  a r e  f u l l y  p ro tec ted .  

No. 3 

Does e i t h e r  your answer t o  ques t ion  Nos. 1 o r  2 change 
i f  t h e  condi t ions  ou t l i ned  i n  both ques t ions  a r e  
app l i cab l e  t o  t h e  proceeding? 

As p r e s e n t l y  worded t h e  ques t ion  is not  s u f f i c i e n t l y  stated s o  a s  
t o  c a l l  f o r  an answer. Counsel is r e f e r r e d  t o  Opinions 1 and 2 
above for guidance. 

Chair ,  
E th ics  and P r a c t i c e  Guidelines Committee 
Iowa S t a t e  Bar Associat ion 
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 Pages 143 to 146

 
AL BAHLUL 

REVIEW EXHIBIT 159  
 

Review Exhibit (RE) 159 is curriculum vitae of Translators No. 3 and 4.   
 
RE 159 consists of 4 pages. 
 
Translators No. 3 and 4 have requested, and the Presiding Officer has determined that 
that RE 159 not be released on the Department of Defense Public Affairs web site.  In 
this instance Translators No. 3 and 4’s rights to personal privacy outweighs the public 
interest in this information.  
 
RE 159 was released to the parties in United States v. al Bahlul, and will be 
included as part of the record of trial for consideration of reviewing authorities. 
 
I certify that this is an accurate summary of RE 159. 
 
 

//signed// 
 
M. Harvey 
Chief Clerk of Military Commissions 



Hodges, Keith H. C'TR OMC 

From: Hodaes. Keith H. CTR OMC 
Sent 
To: 

16 4:21 PM 
~ r o w n b a c k ,  Peter E. COL OMC; 

Cc: Davis, Morris D Col OM1 

Subject: D 2: al Bahlul Motion to Continue 

The Presiding Officer has directed that: 

1. The motion filed in the first email in this thread be placed on the filings inventory as D 102. 

2. The prosecution shall obtain that statement or that affidavit, or if not available, that witness that establishes the 
information provided below and be prepared to have the document or witness available at the session of the Commission 
on 1 March 2006. 

BY DIRECTION OF THE PRESIDING OFFICER 

Ke i i  Hodges 
Assistant to the Presidina Ofiicers 

F z "  M- 1 3 1  OMC 
knt: Tuesday FekuaF/ 28 2006 3:44 PM 
TO: ~ a w e y  ~ M C  I ( ~ ~ ~ ~ H . C I R O W  Peber E. COL OW ~leener  an A MN OMC 
Cc: ma, L o &I 0~~;Wdoa.w oMC;- o M C ; m  OK;- 

m o m :  
subjut RE: al Motion to Continue 

ALCON - 
In response to the defense motion for continuance due to al Bahlul allegedly having tuberculosis, 1 called the JTF 

Deputy SJA. L T C ( S ~ ? )  to get directed to the appropriate camp medical personnel and find out what, if 
anything, could be done concerning al Bahlul's alleged condition. I was informed that at Bahlul does not have 
tuberculosis, but rather was tested for it. He apparently tested negative. I asked to be provided a statement from the 
appropriate medical official to confirm this. When I have that I will formally respond to the defense motion. However, 
due to the immediacy of the motion and the scheduled hearing, I felt this interim response was necessary and 
appropriate. 

Prosecutor 

S.nt TU*, Febmafy 28,2006 306 PM 
TO: Hodges, Keith H. CIR OMC; Bwmkk, Peter € CDL OMC; m, Tom A HAI OllC; - Cd OMC 

d Bahlul Mation to Continue 

** File: al Bahlul Defense Motion to Continue (28 Feb 06) (2 pages).pdf >> 
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UNITED STATES OF AMERICA 

v. 

ALI HAMZA AL BAHLWL 

Ikf'cnse Motion 
to Continue the 01 March 2006 Hearing Due to 

Infbctious Disease 

28 February 2006 

1. This motion is filed by the Defense in the case of the United States v. Ali Hanrza a1 

Bahlul. 

2. Relief Requested: The Defense moves to continue the hearing scheduled for 01 March 

2006 in this case on the ground that Mr. al Bahlul has tuberdosis. 

3. Facts: 

a Eartier today, detailed def- couastl arrived at Camp Echo to meet with Mr. al Bahlul. 

Detailed defense counsel was informed that Mr. al Bahlul has tuberculosis - a highly 

infectious disease. All guards who were responsible f a  Mr. a1 Bahlul's transportation 

and needs were wearing surgical masks and gloves. Mr. al Bahlul himself was wearing a 

surgical mask to prevent transmission of tuberculosis, and detailed def- counsel was 

informed that any personnel meeting witb Mr. al Bahlui must wear a surgical mask. 

b. Tubmulosis is a highly contagious, serious disease that can be fatal if not treated 

properly. Tuber~ulosis is transmitted h m  person to person through the air. Dep't of 

Hcalth and Human Svcs., Cclltcrs fbr Disease Control and Prevention, Questions and 

Answers About TB, milable at ~.J/www..cdc.govEnc~~dqas/introduction. 

4. Argument: 

The hearing currently scheduled for O f  March 2006 should be continued so that Mr. a1 

Bahlul may obtain appropriate medical care and so that all essential and nonessential perso~el 
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scheduled to attend the hearing will be protected fiom transmission of a highly contagious 

disease. 

In order for Mr. a1 Bahlul to meaningfully participate in his own defense his M o s i s  

inktion must be treated. Moreover, the protective measures necessary to minimize 

transmission of tuberculosis h m  Mr. al Bahlul to others will interfere with his ability to consult 

with his counsel. 

Further, in o h  to protect tbe Presiding Officer, the commission members, d e f b e  ruad 

prosecution colmstl, and all other commission personnel as well as all approved spectators, the 

bwing must be continued until such time as Mr. a1 Bahlul is no longer contagious. If Mr. al 

Bahlul is brought to the commission building - a requirement if the proceedings is crtn to 

purport to be fair - he will put all other personnel at risk of catching a serious infectious disease. 

Detailed dcfcnse colmsel was only informed today that Mr. al Bahlul has tubemdosis. 

lmmediily upon being infoxmed of the situation, detailed defense counsel filed the instant 

motion. 

[n making this motion, or any other motion, Mr. al Bahlul does not waive any of his 

objections to the jurisdiction, legitimacy, d o r  authority of this Military Commission to charge 

him, try him, and/or adjudicate any aspect of his conduct or detention, Nor does he waive his 

rights to pursue any and all of his rights and remedics in any and all appropriate forums. 

~ a j o z  U.S. Anny Reserves 
Detailed Defense Couml 
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Hodges, Keith H. CTR OMC 

From: 
Sent: 
To: 

Cc: 
Subject: 

Hodges, Keith H. CTR OMC 
Tuesday February 28,2006 4:25 PM 

CTR OMC; Brownback, Peter E. COL OMC; Fleener, Tom A MAJ OMC; m t C d  OMC; Davis, Morris D Col OMC; Sullivan, Dwight H Col OMC 
Hodges, Keith H. CTR OMC 
D 103: al Bahlul Motion to Quash 

The Presiding Officer has directed that: 

1. The Prosecution shall use its best efforts to respond to the motion and serve the response upon the Defense as soon 
as it is able. As it appears that MAI Fleener is not up on email, please also email-serve Col Sullivan and deliver a paper 
copy to the Defense. 

2. Both parties be prepared to litigate this motion at the next session of the Commission on 1 March 2006. 

BY DIRECTION OF THE PRESIDING OFFICER 

Keith Hodges 
Assistant to the Presiding Officers 

horn: ~ a n & , C m  OMC 
Tuesday, kbnary 28,2006 3:M PM sent: 

To: Hodges, Keith H. OR OMC; 6mvnbadC Peter E. COL OMC; Fleaw, Tam A MA3 OMC; t Cd OMC 
S u w  al Bahlul Motion to Quash 

<< File: al Bahlul Defense Motion to Quash (28 Feb 06) (5 pages).pdf >> 
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UNITED STATES OF AMERICA 

v. 

ALI HAMZA AL BAHLUL 

Defense Amended Motion 
to Quash the Order Directing a 28 February 
2006 Hearing and Schedule an immediate 
Hearing with All Commission Members 

28 February 2006 

1. The Defense raised this objection during the initial session on 1 1 January, 2006. Defense did 

not file a written motion within the specified timeline because detailed military counsel was 

waiting for an opinion h m  the Iowa Bar giving guidance on the actions counsel could take in 

respect to filings in this case. On the afkmoon of Friday, 24 Fcbuary, counsel received the 

opinion h m  the Iowa bar. Counsel then spoke with the Bar to get further guidance and spoke 

with his private attorney. On Monday, 27 February, counsel spent the entire day attempting to 

get to GTMO. On the following morning, today 28 February, counsel filed the motion. 

2. Relief Rqueoted: The Defense moves to quash the Order scheduling the 28 February 2006 

hearing in this case on tbe ground that under the President's Military Order of 13 November 

2001, the Presiding Officer has no jurisdiction to sit alone. Defense further requests an 

immediate hearing with all commission members present to determine the issue of Mr. a1 

Bahlul's request to represent himself. 

3. Burdens of Proof and Persuasion: As this is a jurisdictional challenge, once it is raised, the 

burden shifb to the Prosecution to establish jurisdiction by a pmponderance of the evidence. See 

United States v. Oliver, 57 M.J. 170,172 (C.A.A.F. 2002) ("Jdsdiction is an interlocutory issue, 

to be decided by the arilitary judge, with the burden placed on the Oovemme~lt to prove 

jurisdiction by a preponderance of the evidence"). 

4. Fa&: 
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1. The President's Military Order of 13 November 2001 provides that the orders and 

regulations governing military commissions "shall at a ~ninimum provide for . . . a full and fair 

trial, with the military commission sitting as the triers of both fact and law." President's Military 

Order at 5 4(c), 66 Fed. Reg. 57,833,57,834-35 (Nov. 16,2001) (emphasis added) pertinafter 

PMO or President's Military Order]. 

2. On 11 January 2006, the Presiding Officer, acting alone, denied Mr. a1 Bdul's  

request to self-npresent and denied detailed military counsel's request to withdraw. 

5. Argument: 

Tht President's Military Order of 13 November 2001 provides that tht orders and 

regulations governing military commissions "shall at a minimum providc for . . . a full and fair 

trial, with the military commission sitting as the Piers of both fact and law." PMO at 9 4(c), 66 

Fed. Reg. 57,833,57,834-35 (Nov. 16,2001) (emphasis added). This language clearly provides 

that the entire mi l i tq  commission shall rule on matters of law. The only exception that the 

President's Military Order makes to this general rule is that "the presiding officer of the military 

commission may make rdings on the admissibility of evidence," subject to the possibility of 

Wing ovenuled by the entire panel. See id at 1 4(c)(3). Even that section clearly contemplates 

that all commission members will be present when the Residing Officer rules on the 

admissibility of evidence, since it refers to the possibility of a member requesting to overturn the 

Pnsiding Officer's decision "at the time the presiding officer renders that opinion." Id 

Significantly, military commissions are common law tribunals and are limited to ''use[s] . 
. . contemplated by the common law of war." In re YOrnPThita, 327 U.S. 1,20 (1946). In the 

entire history of military commissions' operation in the United States, there is no known case of 

a commission proceeding with only one of its several appointed members. While historically a 
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one-pmon military commission could properly be convened,' that is a different scenario than 

proceeding with only one of seven detailed members. Such a departure from historic practice is 

inconsistent with the common law and inconsistent with the President's Military Order. 

While Military Commission Order No. 1 provides that the Presiding Officer may conduct 

hearings outside the presence of the other members, see Military Commission Order No. 1 at 7 

4.A(5) (Aug. 3 1,2005) [hereinafter MCO No. 1 1, that provision is invalid. As MCO No. 1 also 

provides, "In the event of any inconsistency between the President's Military Order and this 

Order, including any supplementary regulations or instructions issued under Section 7(A), the 

provisions of the President's Military Order shall govem" Id. at 17.B. MCO NO. 1's 

authorization for the Presiding Oficer to hold hearings by himself is htally inconsistent with the 

President's Military Order. 

The President's Military Order provides that imp1emcllting "[o]rders and rtgulations . . . 

shail at a minimum provide for. . . a tidl and fair trial, with the military commission sitting as the 

triers of both firct and law." PMO at Q 4(c) (emphasis added). The plain meaning of this 

provision is that, on each Commission, then are to be multiple "triers* of both fact and law. At a 

minimum, more than one member must evaluate legal, as well as factual, questions. The best 

construction is that all members of the commission must be involved in all determinations of 

both fsct and Law. This requirement is inconsistent with the notion that the Presiding OfTicer 

could hold a session to determine the law in the absence of any other military commission 

member. Indeed, the Presiding Officer himself has already adcnowledgcd this nquirernent, 

instructing the Commission in the case of United States v. Hicks: "As the only lawyer appointed 

to the commission, I will instruct you on the law. However, the Resident has decided that the 

' WILLIAM WMTHROP, MILITARY LAW AND PRECEDENT: VOLUME 2,835 (2nd rev & en1 ed. 1920) 
(1 895) (In the Commission Library). 
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commission will decide all questions of law and firct" Commission Hearing, United Sutes v. 

Hicks, August 24,2004, Record at 1 14 (emphasis added). The President's order governing the 

Commission process has not changed since that time. The President sfiii requires that the full 

commission decide all questions of both law and fact. 

Similarly, the Legal Advisor to the Appointing Authority has previously emphasized: 

The President's Military Order (PMO) of November 13,2001, "Detention, 

Treatment, and Triaj of Certain Non-Citizens in the War Against Terrorism," 

requirts a MI and bir trial, with the military commission sitting as the triers of 

both fact and law." Sce Section 4(c)(2). The PMO ideatifies only one instance in 

which the Presiding Officer may act on an issue of law or fact on his own. Then, 

it is only with the members present that he may so act and the members may 

overrule the Presiding Oflicer's opinion by a majority of the Commission. See 

Section 4(c)(3). 

Legal Advisor to the Appointing Authority for Military Commissions, Memorandum for the 

Presiding Officer, SUBJECT: Presence of Members and Alternate Members at Military 

Commission Sessions (August 11,2004) [Attachment 11. 

As the plain meaning of the President's Military Order dictates, and as both the Presiding 

Officer and the Legal Advisor to the Appointing Authority have already recognized, all the 

members of the military commission are "triers of both fact and law." The Residing Officer has 

no authority to act on his own. Indeed, to do so wodd violate the President's clear intent when 

he used the plural ''triers" to refer to the decision-making authority for legal issues. Accordingly, 

the Presiding Officer bas no jurisdiction to hold a session without the other commission members 

being present The order docketing a hearing without the other members must be rescinded. 
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The session on 1 March 2006 with the Presiding Officer sitting alone must be continued 

to allow all the members of the commission to decide whether Mr. a1 Bahlul should be allowed 

to self-represent. Choice of counsel and the role of counsel is an isme that must be resolved prior 

to any substantive trial action in this case, including voir dire of the Presiding Officer. 

For the Presiding Officer to continue having hearings outside the presence of all the commission 

members violates not only Mr. a1 Bahlul's due process rights, but the President's Order as well. 

6. Oral Argument: The Defense requests oral argument on this motion, on the basis of the 

President's Military Order of 13 November 2001, which requires that Military Commission 

proceedings be "fa1 and fair." 

7. Witnesses and Evidence: Legal Advisor to the Appointing Authority for Military 

Commissions, Memorandum for the Presiding Officer, SUBJECT: Presence of Members and 

Altcmatc Members at Military Commission Sessions (August 1 1,2004) (2 pages). 

8. In making this motion, or any other motion, Mr. a1 BahluJ dues not waive any of his 

objections to the jurisdiction, legitimacy, and/or authority of this Military Commission to charge 

him, try him, and/or adjudicate any aspect of his conduct or detention. Nor does he waive his 

rights to pursue any and all of his rights and remedies in any and all appropriate forums. 

Major, U.S. Amy Resewes 
Detailed Defense Counsel 
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Proseeutiom Response 
To Defease Motion To Continue the 01 March 

2006 Hearing Due to Idectious Disease 

UNITED STATES OF AMERICA 

ALI HAMZA SULAYMAN AL BAHLUL I 28 February 2006 

D - 102 d Bablul 

1. Timeliness. This Prosecution response is being filed within the timeline established by the 
Presiding Officer. 

2. Relief. The Defense motion should be denied. 

3. Overview. Defense requested a continuarm of the scheduled 1 March 2006 Commission 
hearing due to the accused's alleged highly contagious disease -namely tuberculosis. The 
accused dues not have active tuberculosis. 

(1). The facts as averred by defense counsel are irresponsible at best, disingenuous at 
worst, and clearly incomct. Apparently taking the word of a guard at the detention 
kility, counsel failed to make even a cursory -hquiry of the medical 
personraeUcornmunity responsible for detainee health care before jumping to an mneous 
conclusion. 

(2). Attached is the written " D e c ~ o n "  0-, MPH, Captain, 
USN, Mcer in Charge, Detainee Hospital, Joint Taslc Force - Guantanamo, 
Guurrmumo Bay, C h i .  He has per&;lal knowledge of, or has received infomation in 
the course of his responsibilities, wmerning al Bahlul's alleged tuberculosis. 

(3).  apt-s that d Bahlul dors norhavc active tuberculosis, docr not have 
any symptoms of tuberculosis, and dues not require any special medical -&om 
because he is not infectious. 

5. Lena1 Autboritv. It is within the discretion of the Presiding Officer whether to grant a 
coatinuance. 

6. Discussion. Where there is no factual basis supporting the gnrnting of a continuance, it 
follows that the request for continuame should be denid To grant a continuame on a false 
fkctuaI allegation would be an abuse of discrdon. 

7. Oral Areument. If Defense is granted an oral argument, thc Prosecution requtsts an oral 
argument in response. 

8. Witnesses and Evidence. None required beyond the attachmen! to this Response. 
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10. Submitted by: 
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DECLARATION 

I-, MPH, hercby state thsf to the best of my knowldgc, infomation, 

and beli& the following is true, accurate, and correct: 

1. IamaCagtainintfieUnitedS~Navywith22ywActiveFadcral~ionad 

Service. I cwrently am the Officer in Charge, Detainee Hospital, Joint Task Forct-GuanCIIIlamo, 

Guantauamo Bay, Cuba. I am M y  responsible fiat the medical care provided to detahce and 

p s d y  oversee the operation of the detention hospital that provides medical cart to the 

W n c e s  being held at Guantanamo. 

2. I received my medical degree h the Univeaity of Mississippi, School of Medicine. I 

completed an internship at U.S. Naval Hospital, Jackmnville, Florida, a residency in Family 

Racticc at U.S. Naval Hospital, Pcnsacola, Florida, and a residency in Preventive Medicine fiom 

the University of Washhgton, W e ,  Wasbgtoo. 

3. As the Officer-in-Charge of the detention hospital, I am the d k t  supervisor of tbt physicians 

and medical who provide medical care to the -. I have personal knowledge of tbe 

pmxdu~ts that are in place for the operation of the deteation hospital and I am responsjblc for 
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enmring that they are fbllowed. I bave personal knowledge of, or have d v e d  infixmation in 

the course of my responsibilities conccming, the matter related to the allegations made by 

accused's conme1 in his motion of February 28,2006 for a continuance due to the accused 

alleged infectious tuberculosis. 

4. I bave c w c d  IW 039's medical record. ISN 039 docs not have active tuberd06s. ISN 

039 was administerad the Purified hte in  Derivative (PPD) test on 15 March 2002 and tested 

positive. The PPD is a screening test for exposure to tuberculosis. A positive test indicates that 

he may have been exposed to tubemdosis sometime during his life. The vast majority of pwple 

exposed to tubemdosis never develop active disease. He has no symptoms of tuberculosis arad 

he has a nonnal cbest X-my. Theref=, k is not intedious and no special medical pmautions 
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UNITED STATES OF AMERICA 

I 1 March 2006 

D - 103 al Bahlul 

v. 

AW HAMZA SULAYMAN AL BAHLUL 

1. Timeliness. This Prosecution response is being filed within the timeline established by the 
Presiding Officer. The Defense motion itself, however, is clearly untimely. "Law motions" 
were due to be filed no later than 22 February 2006. Defense counsel's argument that he could 
verbally raise this motion at the last hearing, but not ethically raise the same motion in writing 
within the time constraints set by the Presiding Officer is simply unavailing. 

Prosecution Response 
To Defense Motion To Quash the Order 

Directing a 28 February 2006 Hearing and 
Schedule an Immediate Hearing with All 

Commission Members 

2. Relief. The Defense motion should be denied. 

3. Overview. Defense requested relief to abate commission proceedings due to, as Defense 
alleged, "MCO No. 1's Fatal Inconsistency with the President's Military Order" is, in itself, 
fatally flawed. The revised MCO No. 1, and the changes thereto, is consistent with sec. 4(c)(2) 
of the President's Military Order, and unequivocally ensures "a full and fair trial, with the 
military commission sitting as the triers of both fact and law." 

4. Facts. 

(1). On 18 September 2001, in response to the attacks on the United States of September 
1 I", Congress passed a joint resolution which states, in part, "that the President is 
authorized to use all necessary and appropriate force against those nations, organizations, 
or persons he determines planned, authorized, committed, or aided the terrorist attacks 
that occurred on September 1 1,2001, or harbored such organizations or persons, in order 
to prevent any future acts of international terrorism against the United States by such 
nations, organizations or persons." Authorization for Use of Military Force ("AUMF"), 
Pub. L. 107-40, 1 15 Stat. 24. 

(2). On 13 November 2001, the President promulgated his Military Order for the 
"Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism," 
66 Fed. Reg. 57,833 (Nov. 16,2001). Individuals subject to this order shall include (a) 
non-U.S. citizens to whom the President determines from time to time in writing that: (1) 
there is reason to believe: (i) is or was a member of al Qaida; (ii) has engaged in, aided or 
abetted, or conspired to commit acts of international terrorism, or act in preparation 
therefore ... against the U.S.; or (iii) has knowingly harbored one of the above 
individuals; and, (b) it is in the interest of the U.S. that such individual be subject to this 
order. 
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(3). On 21 March 2002, the Secretary of Defense issued Military Commission Order 
No. 1 that implemented policy, assigned responsibility, and prescribed procedures under 
the U.S. Constitution, Article II, section 2 and the President's Military Order (PMO), for 
trials before m i l i w  commission of individuals subject to the PMO. 

(4). On 3 1 August 2005, the Secretary of Defense issued the revised MCO No. 1 
(hereinafter MCO No. 1) that superseded the previous MCO No. 1, but served the same 
purpose to implement policy, assign responsibility, and prescribe procedures under the 
U.S. Constitution, Article II, section 2 and the President's Military Order (PMO), for 
trials before military commission of individuals subject to the PMO. 

(5). MCO No. 1 of 3 1 August 2005 included a DoD OASD (PA) press release headlined 
"Secretary Rumsfeld Approves Changes to Improve the Military Commission 
Procedures." The press release went on to state "these changes follow a carefil review of 
commission procedures and take into account a number of factors, including lessons 
learned from military commission proceedings that began in late 2004." Most 
importantly, it was cited that "the principle effect of these changes is to make the 
presiding officer function more like a judge and the other panel members function more 
like a jury." 

(6). On the same day of the DoD press release, the Legal Advisor to the Appointing 
Authority held a press conference and reiterated that ". . . the most significant change that 
we've made in the new Military Commission Order is the presiding officer will rule on all 
questions of law, challenges, and interlocutory questions. " The Legal Advisor 
specifically noted the previous order and the legal effect of the revised MCO No. 1, ". . . 
in the original order all members, including the Presiding Officer, decided all questions 
of law and fact. As far as evidence is concerned, the commission members remain 
authorized to take exception to rulings of the Presiding Officer on admission of evidence. 
But as far as questions of law and interlocutory questions, challenges in particular, those 
will be rulings for the Presiding Micer." 

(7). The Legal Advisor explained the changes resulted, in part, on experience fiom 
commission sessions in August 2004, and that the changes "will make for a more orderly 

(8). When asked if the changes were "to some degree a fundamental restructuring of the 
commission . . . and an admission that the commission's system as initially set up by the 
Pentagon was flawed, as some critics had said all along?" the Legal Advisor 
unequivocally said - no. The changes were the result of lessons learned, made to 
improve the process, and consistent with the overall purpose of the commission. 

5. Leed Authority. 

a. President's Military Order (PMO), 66 Fed. Reg. 57,833 (Nov. 16,2001). 

b. Military Commission Order No. 1 (MCO No. 1) (REVISED Aug. 3 1,2005). 
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c. Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 
(1 984). 

d. U&fl v. Tallman, 380 U.S. 1 (1965). 

e. National Cable & Telewmmunications Association, et a1 v. Brand X Internet 
Services et al, 125 S.Ct 2688 (2005) 

f. Hamdan v. Rumsfeu 41 5 F.3d 33 @.C. Cir. 2005); cert. granted Lexis 8222, No. 
05-184 (U.S. 2005) 

6. Discnssion. 

a Military Commission Order No. 1 is consistent with the President's Military Order. 

(1). Military Commission Order No. 1 of 31 August 2005 (hereinafter "MCO No.1") is 
consistent with the President's Military Order of November 13,200 1 (hereinafter "PM0'3, 
including the requirement that the accused be provided a full and fair trial, with the military 
commission sitting as the triers1 of both fact and law. See PMO ("Detention, Treatment and 
Trial of Certain Non-Citizens in the War Against Terrorism", &l(c)(2), 66 Fed. Reg. 57,833 
(November 13,2001). The PMO requires only that the military commission members, 
collectively, sit as the "triers of both fact and law." Id. Section 4(C)(2), in other words, 
requires that the commission as a whole - as opposed to some outside body external to the 
appointed commission members -- decide all questions of fact and law. That is precisely 
what occurs under the amended MCO: the Presiding Officer of the commission rules "upon 
all questions of law," MCO No. 1 &lA(5)(a), and the remaining members of the commission 
determine "the findings [of fact] and sentence without the Presiding Officer, and may vote on 
the admission of evidence, with the Presiding Officer." Id., 8 4A(6). Taken as a whole, the 
Presiding Officer making his legal decisions and the other members making their factual 
decisions together constitute "triers of both fact and law" as required by the PMO. 

(2) One need look no further than courts-martial practice to understand that there can be 
differing roles for the members of a court-martial. The Uniform Code of Military Justice 
(UCMJ) defines a Court Martial as "the military judge and members of a general or special 
court martial." See 10 U.S.C. $816 (2005) (Emphasis added). Just like the Presiding Officer 
is a member of the commission, the military judge is a member of the court-martial itself. 
The Rules for Courts Martial (R.C.M) then go on to define the Military Judge as the 
Presiding @er of a General or Special Court-martial detailed in accordance with Article 
26; the identical title afforded the analogous position at military commissions. See RC.M 
801. However, such a definition of the court-martial itself does not preclude the Military 
Judge h m  handling issues of law on his own, in the absence of the other members, or for the 
other members to determine issues of fact and adjudge sentence without the military judge. 
See 10 U.S.C. $826, $839 (2005). The fact that the UCMJ goes on to determine the specific 
roles the members of a court-martial serve, while the PMO does not for military 
commissions, does not in any way indicate that the President contemplated a drastic 
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departure from American legal tradition in his order, as the defense claim could require 
commissioned officers who have no legal training to decide issues of law, when he ordered 
that the accused would enjoy a full and fair trial with the military commission sitting as the 
triers of law and fact." 

(3). There is no basis for reading the language of section 4(c)(2) ("sits as triers of both fact 
and law") to require commission member to decide 4 questions of law and hct. When 
placed in the context of other provisions of the PMO, it is clear that section 4(c)(2) merely 
requires that some from among the commission members must resolve all legal or factual 
questions. Section 4(c)(3), for example, distinguishes between the roles of the "presiding 
officer" and "other member[s]," thus expressly contemplating the separate allocation of 
authority among military commission members.2 Sections 4(c)(6) and (c)(7) provide for 
conviction and sentencing "only upon the concurrence of two-thirds of the members of the 
commission present at the time of the vote, a majority being present." By making clear that 
the military commission need not act by unanimity or with all members present, these 
provisions, together with section 4(c)(3), demonstrate that there is no requirement for each 
member to decide all questions of fact and law. 

b. The Secretary of Defense has the authority to issue MCO No. 1 and revisions thereto. 

(1.) There is simply no basis for declaring the changes to MCO No.1 inconsistent with the 
PMO. The President entrusted the Secretary of Defense with broad authority to promulgate 
such orders and regulations as may be necessary to cany out the PMO to provide for trial by 
military commission, including "rules for the conduct of the proceedings of military 
commissions." See PMO, §§ 4@), 4(c), and 6(a) ("The Secretary of Defense shall issue such 
orders and regulations as may be necessary to carry out any of the provisions of this order.") 
It is accordingly the Secretary of Defense - not this commission -- who has discretion to 
adopt any reasonable interpretation of the PMO. See U&ll v. Tallman, 380 U.S. 1, 18 
(1965)(agency interpretation of President's order is lawful "if.. .the [agencyl's interpretation 
is not unreasonable, if the language of the orders bears [its] construction"). In particular, the 
Secretary of Defense has authority under section 4(b) to specify the duties for the 
commission members to the extent that the President has not expressly done so in his order 
(as he has through the eight specific requirements in section 4(c)). Chewon U.S.A., Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S 837,843 (1984) (agency's power to 
administer a statute "necessarily requires the formulation of policy and the making of any 
rules to fill any gap left, implicitly or explicitly, by Congress")(intemal quotation marks and 
citations omitted). 

(2). "Ambiguities in statutes within an agency's jurisdiction to administer are delegations of 
authority to the agency to fill the statutory gap in reasonable fashion." See National Cable & 
Telecommunications Association, et al v. Brand X Internet Services et al, 125 S.Ct 2688, 
2699-2700 (2005). Filling these gaps, the Court explained, involved different policy choices 

'The revised MCO No.1, of course, maintains the specific procedure set forth in section 4(c)(3), allowing a majority 
of  the commission to override the presiding officer's ruling on the admissibility of  evidence. 

RE 163 (a1 Bahlul) 
Page 4 of 8 

163



that agencies are better equipped to make than courts. See Id. If a statute is ambiguous, and 
the implementing agency's construction reasonable, federal courts are required to accept the 
agency's construction of a statute, even if the agency's reading differs from what the court 
believes is the best statutory construction. See Id. 

(3). To support its position on the proper interpretation of the PMO, the Defense cites to the 
fact that both Col Brownback, as the Presiding Officer in US. v Hicb, and General 
Hemingway, the Legal Advisor to the Appointing Authority, have at one time held the 
identical position that the defense now claims. This fact is of no consequence, and actually 
illustrates the Prosecution's position that reasonable minds can disagree on the interpretation 
of the PMO, as Col Brownback's cited ruling was made only crfier Col Brownback attempted 
to hold sessions on his own (which based on his email correspondence to various counsel3 he 
believed was proper under the President's Military Order and even the original MCO No. 1). 
It was only after he was given a specific directive by the Legal Advisor to the Appointing 
Authority not to hold session of the commission outside the presence of other members did 
Col Brownback make the ruling cited by the defense. This difference of opinion between the 
Presiding Officer and the Legal Advisor is a perfect illustration of how reasonable minds 
may disagree regarding the requirement of having the entire commission present under the 
PMO, and, therefore proves that the Secretary of Defense's current interpretation as set forth 
in the revised MCO No. 1 is, in fact, reasonable. However, in any event, the Legal Advisor's 
prior interpretation of the PMO has no binding, legal effect and has since changed. 

(4). Even a change by an agency in its ownprevious interpretation of a statute, providing the 
change is reasonable, still requires deference be given to the agency's new interpretation. See 
National Cable & Telecommunications Association, et a1 v. BrandXInternet Services et al, 
125 S.Ct 2688,2699-2700 (2005). (Emphasis added). "An initial agency interpretation is 
not instantly carved in stone. On the contrary, the agency must consider varying 
interpretations and the wisdom of its policy on a continuing basis." See Id at 2699-2700. In 
amending MCO No. 1, the Secretary of Defense made just such a change, based the change 
on sound reasoning, and the Legal Advisor to the Appointing Authority explicitly adopted 
that reasoning; which sufficiently foreclosed the issue of the Legal Advisor's past 
interpretation of the PMO. 

(5). The recent change in MCO No. 1 included a DoD OASD (PA) press release headlined 
"Secretary Rumsfeld Approves Changes to Improve the Military Commission Procedures." 
The press release went on to state "these changes follow a careful review of commission 
procedures and take into account a number of factors, including lessons learned from military 
commission proceedings that began in late 2004." Most importantly, it was cited that "the 
principle effect of these changes is to make the presiding officer function more like a 
judge and the other panel members function more like a jury." (emphasis added). It is 
also important to note the patently obvious; such a delineation of the roles of members of a 
judicial body goes back to the very beginning of our American legal traditions, and also 
closely tracks typical military courts-martial practice. 

' S a  US. v Humah Record of Trial, Volume 3, Review Exhibit 12, Pages 8-10 of 15 fw Col Brownback's email 
and Page 14 of 15 for the Legal Advisors' opinion of 11 August 2004. Found at 
httpJ/~~~.def~linkmiyll~~s/Nov2005/d2005 11 lOHamdanvol6.pdf 
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(6). Following the revision to MCO No. 1, the Legal Advisor to the Appointing Authority 
held a press conference and reiterated that ". . . the most significant change that we've made 
in the new Military Commission Order is the presiding officer will rule on all questions of 
law, challenges, and interlocutory questions.4" The Legal Advisor specifically noted the 
previous order and the legal effect of the revised MCO No. 1, ". . . in the original order all 
members, including the Presiding Officer, decided all questions of law and fact. As far as 
evidence is concerned, the commission members remain authorized to take exception to 
rulings of the Presiding Officer on admission of evidence. But as far as questions of law and 
interlocutory questions, challenges in particular, those will be rulings for the Presiding 
Micer." 

(7). The Legal Advisor explained the changes resulted, in part, on experience from 
commission sessions in August 2004, and when asked if the changes were "to some degree a 
fundamental restructuring of the commission . . . and an admission that the commission's 
system as initially set up by the Pentagon was flawed, as some critics had said all along?" the 
Legal Advisor unequivocally said -- no. The changes were the result of lessons learned, 
made to improve the process, and consistent with the overall purpose of the commission. 
Such changes, for such reasons, were the exact type of analysis that the Supreme Court stated 
would, could and should be made by implementing agencies as they continue to consider the 
wisdom of their policies, and why such changes should be given deference. See National 
Cable and Telecommunications Association v Brand X at 2699-2700. 

(8). In the press release accompanying the changes to MCO No. 1 on 3 1 August 2005, the 
Secretary of Defense also made the specific determination that nothing in the PMO, including 
section 4(c)(2), is inconsistent with those changes. Even if such a determination is not 
controlling of its own force before this commission, it is controlling in this context because, 
as explained above, that determination plainly reflects a reasonable reading of the PMO and 
therefore there is no warrant for not deferring to the Secretary of Defense's determination. 

(9). Although the government concedes that the defense's position on the interpretation of 
the PMO could also be a reasonable interpretation of the PMO, it is the Secretary of 
Defense's reasonable interpretation that must frump, as it is ultimately his agency which is 
responsible for executing the President's Military Order to try individuals by military 
commission. Furthermore, the Secretary of Defense's interpretation is the more reasonable 
interpretation of the President's Military Order because it makes the commission body more 
closely resemble court-martial practice in the military, and American legal tradition in the 
federal and state courts of our nation. It is legally impossible to find an interpretation 
unreasonable on the language in the PMO that makes the commission body consistent with 
our nation's legal traditions, as opposed to an interpretation that would be a significant 
departure from Anglo-Saxon legal principles by potentially requiring commissioned officers 
who have no legal training to decide issues of law. 

' This statement by the Legal Advisor to the Appointing Authority has, in efkct, rescinded any earlier legal opinions 
he may have given that run contrary to his present position. 
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c. The President has not expressed any disagreement with the revised MCO No. 1 

(1). The Department of Defense has publicly and unambiguously stated its position that the 
changes that have been made to MCO No. 1 are "consistent with the President's Military 
Order of Nov. 13,2001 that established the military commission process to try enemy 
combatants for alleged violations of the law of war." See Department of Defense News 
Release of 3 1 August 2005 "Secretary Rumsfeld Approves Changes to Improve Military 
Commission Procedures" (available at http://www.defenselink.mil/reLeased2005/ 
nr2005083 1 -4608.html). If the President, as Chief Executive and Commander in Chief of the 
Armed Forces believed that his order had been violated by the promulgation of the revised 
MCO No. 1, he could have addressed that issue by ordering the Secretary of Defense, his 
subordinate, to rescind the revised order. He did not do so. 

(2). Unlike reading too much into Congressional silence on an agency's interpretation of one 
of its statutes, the President's silence on this issue should be reasonably interpreted as his 
acceptance of the Secretary of Defense's conclusion that the changes are consistent with the 
PMO, particularly considering that the changes were made public on 3 1 August 2005 after 
coordination with various agencies in the United States Government. See Special Defense 
Department Briefing on Military Commissions fiom the Legal Advisor to the Appointing 
Authority, 3 1 August 2005. (Briefing can be found at http://www.defenselink.rnil/transcripts/ 
2005/tr2005083 1-382l.hunl). It is implausible to believe that the President was not aware of 
the changes that were made to MCO No. 1 on 3 1 August 2004, or that he remains unaware to 
this day. The President's silence regarding the SecreUuy of Defense's determination that 
MCO No. 1 is consistent with the PMO provides even greater reason for deferring to that 
detennination. Given that the President expressly entrusted the Secretary of Defense with the 
power to interpret and implement the PMO, the revised MCO No. 1 should not be revisited 
by this commission absent a clear, palpable, and unequivocal conflict between the two 
documents - - and there is none. 

(3). In sum, Military Commission Order No. 1 is consistent with, and implements, the 
President's Military Order. The Defense motion to abate the proceedings should be denied. 

7. Burdens. As the movant, Defense bears the burden to show that MCO No. 1 is in conflict, 
fatally or otherwise, with the PMO, and denies the accused's right to a full and fair trial. Defense 
attempts to disguise this as a "jurisdictional" motion and shift the burden to the Prosecution; 
however, Defense's motion challenges "how" not "whether" the accused may be tried by a 
military commission. An argument "how the commission may try" the accused is "by no stretch 
a jurisdictional argument." Hmdan v. Rumfild, 415 F.3d 33,42 @.C. Cir. 2005). The PMO is 
the jurisdiction authority as to "whether" the accused is subject to trial by military commission. 
MCO No. 1 contains the implementing procedures for "how" the accused shall be tried. The 
PMO and MCO No. 1 are not in conflict, and any perceived procedural inconsistency by Defense 
does not make a non-jurisdictional issue a jurisdictional defect. 

8. OralAreument. If Defense is granted an oral argument, the Prosecution requests an oral 
argument in response. 
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9. Witnesses and Evidence. 

a. No Prosecution witnesses are required for purposes of our response to the Defense 
motion. 

b. Prosecution evidence in support of our response is the following: 

i. Department of Defense News Release of 3 1 August 2005 "Secretary 
Rurnsfeld Approves Changes to Improve Military Commission 
Procedures" (available at 
M) 

ii. Special Defense Department Briefing on Military Commissions from the 
Legal Advisor to the Appointing Authority, 3 1 August 2005. (Briefing can 
be found at httD:lluww.defense1ink.miVtra11scriDts/20051005083 1 - 
3821 .html) 

10. Additional Information. None. 

1 1. Attachments. None. 

12. Submitted bx: 

Prosecutor 
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Unauthorized 
Practice of Law 

VIRGINIA UPL OPINION q33 

Miliry Lawyen, , Virginia State Bar Illlembemhip Stahr8. 

You have indicated that you are a newly admitted member of the Virginia State 
Bar engaged in practice as a member of the Judge Advocate General's Corps of 
the United States Naval Resenre. You are currently an active member of the 
Virginia State Bar. 

You have raised three questions: (1) Is an associate member of the Virginia State 
Bar generally considered to be a member "in good standing?," (2) Is military law 
practice by associate members of the Virginia State Bar considered to be 
unauthorized practice of law?; and (3) May a Virginia associate member engage 
in military practice within V~rginia? 

Your first question is a factual one: The term 'in good standing' is applicable to 
assodab members as well as to active members. The use of the tern however, 
does not delineate the level of membership. 'In good standing' simply refers to 
whether or not requirements to maintain that specific level of membership have 
been met, i.e., appropriate dues paid and, in the case of active members, 
compliance with the requirements for completion of Legal Ethics course and 
Mandatory Continuing Legal Education course hours. 

With regard to your other two questions, the Committee is of the opinion that, to 
extent that a military attorney's practice is not regulated by federal law specific to 
his particular branch of senrice, the attorney must maintain his status as an active 
member in good standing of the Virginia State Bar, complying with all necessary 
requirements. 'Thus, if the only bar membership maintained by the attorney is 
associate status in the Virginia State Bar, with no active membership in any other 
state, it is the Commtem's opinion that the attorney may not engage in the 
practice of law. Earlier opinions of the CommiMee which indicated that it is not the 
unauthorized practice of law for an attorney not licensed in Virginia to represent 
individuals before military courts and boards on m i l i i  resewations or to give 
legal advice and assistance to members of the m i k y  and their dependents in 
Virginia were both predicated on the fads that the attomey(s) 'not licensed in 
Virginiam were in fact members of the bar of at least one other state. See: UPL 
Opinions Nos. 89 and 198. 

Comm'W Opinion 
Aptil2OI1B89 
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Hadgea, Keith H. CIV (L) 

8mt: ~ ,Auqmt23 ,20045:53PM 
To: 'FBtaBmwlbacK 

88  k i th  H. CN (LY: H e m h m ,  Thomy BG, Dd) OOC; Nmkrrg, Jdm. Mr. DoD OOC; " LTC, DoD OOC 

For you h(onnstionrl md planning Durpaess: 

The Appointiq Aulhofii# fcu MUitaly cafmWom Is fwommdlng to W Gmed CounW of ahe 
o t ~ t h + t ) n r m r n d ~ 4 a n d 5 o f ~ r y C o m m i M i a n ~ N o . 8 b m k 6 ~ t h . M i R y  
~ m b i n d e d d i n g r l l h w r d f p c t a n d t o w r .  

4. WIFBLOCUTORY QUESTIONS 
A. Clu@idon o- Except for . . o o l r o a n i n g ~ t i o o ~ f  

~nas~fivthin~m6@)oofrefiraux(a)cnrdbprobrdivt~af 
c v i ~ t b e f i J l ~ a n ~ a ~ u d i c a t e a l l ~ o f ~ a n d J a w i n s t r b l .  
Daamirratia conccming the probative Yalw of evidence are govculcd by Ssaioa4(cX3) 
of ducncc (b). kt rccordrncc with Won 4(A)(S)(d) of rchnce (a), bmmer, tbe 
&ddiOff icersbaUoctt i fyaUinterkmtoryqucst i~tbe~ofwbichwould.  
t f f c d a t a i n h t i o n o f ~  withmpoctto a ~ f t u ~ o n b y  the- 
Authority. InInrrrWitiop,thcPrrsidjn%OfIicxrmay~otba~ocutayquatioastobrt 
Appo~AuthorityastbeResidiu$~dcansqpcopcirte, 

B. ~ 0 1 1 o f h t ~ o ; y  - 0 s ~  Tbc Ruidiag OfEixr shall dctumbe what, if any, 
docunrarrary or other matmi& s M d  be fonmrdcd to the Appoinliag Authozity in 
oonjuactionwithanimra~quatioa 

C. met ofIhptrl- Questton W@atbn on h e c d b r g r r .  While decisiua by tbe 
AppoindingAuthadyispa3dingonanyartificdintalocutoyqwstioo,thcPrclsiding 
Of6ccr may elect e i k  to hold proacdings in abeyance or to anrtinut. 

5, IMPWED DUTIBS OF TRE PRESIDING WICER 
~hePnaiding0~cushall~tbc~~ofall~Uayfrnrotiorrrrrccaqforthtim~d 
eqdtiatls maduct of a fid and hir trial by military ooaaaissioa in aaambw with re- (a). 
Such fbtiom iaelude, &r example, schadulii the time and pla# ofconvening afs m i l i i  

d m i i i t a r y ~  

r o l e o f t b e ~ ~ ~ a b d C o ~ M e m k r s i n v ~ o a b w e r o f l n w m d h c t ~ s m f a d r i n  

orders md dscIdiug upon issues of limited disclosrrn of i u f o d o a  pursurnt to Secckm 6@X5)(s) a d  
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~ O f t h e A p O d n t l n g ~  

for M iiky Commisrbna 

RE 166 (a1 Bahlul) 
Page 2 of 2 

179



Subject :  RE: Counsel and t h e  Authori tv of t h e  P re s id ins  Of f i ce r  
~ a t i :  Saturday, J u l y  31, 2004 10:37 &I 

COL Brownback, 

I am encouraging defense counsel t o  f i l e  app rop r i a t e  motions. 
I ' m  c e r t a i n  t h a t  counsel  w i l l  provide b r i e f s  t h a t  i l l umina t e  t h e i r  
i n t e r p r e t a t i o n s  of  t h e  law. However, I be l i eve  t h e  i s s u e  of whether a 
p re s id ing  o f f i c e r  can s i t  a lone  has  been i n t e r p r e t e d  by t h e  Sec re t a ry  of 
Defense. The fol lowing language from M i l i t a r y  Commission No. 1 convinces me 
t h a t  commission members must a t t e n d  a l l  sess ions :  

4 .  CaeMISSION PERSONNEL 
A. t d m b r e  
(1) Appointment 
DoD MCO No. 1, March 21, 2002 
The Appointing Authority ahall appoint the members and the alternate PPember 
or members of each Codasion. c he alternate member or member. ahall attend all 
sesaions of the Commiaaion, but the absence of an alternate member ahall not 
precluda the Codasion from conducting proceedings. (smphasia added). 

I po in t  t h i s  o u t  i n  my r o l e  a s  Chief Defense Counsel i n  t h e  hopes of 
f a c i l i t a t i n g  f u l l  and f a i r  proceedings. 

Thank you, 
Col 0 

c01- 
Chief Defense Counsel 
Off ice  of  M i l i t a r v  Conrmissions 

----- Or ig ina l  Message----- 
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Sent: Friday, J u l y  30, 2004 09:03 
To: ~ o l ,  DoD OGC 

Subject :  Re :  Counsel and t h e  Author i ty  of t h e  Pres id ing  Of f i ce r  

1. I app rec i a t e  t h e  t ime and e f f o r t  which you took t o  prepare  your comments 
on my memorandum. 

2 .  A s  I have s t a t e d  i n  a t  l e a s t  one email  on which you were CC, I recognize 
t h a t  t h e r e  may be l e g i t i m a t e  d i f f e r e n c e s  i n  i n t e r p r e t a t i o n  of t h e  law/fac t  
ques t ion  and how it a f f e c t s  t h e  r o l e  and a u t h o r i t y  of t h e  Pres id ing  Of f i ce r  
v i s -a -v is  t h e  o the r  members. Any given i n t e r p r e t a t i o n  could be i n c o r r e c t  - 
whether it be mine, yours, o r  t h a t  of some o t h e r  commentator. That having 
been s a i d ,  t h e r e  must be a process  t o  determine t h e  c o r r e c t  i n t e r p r e t a t i o n .  
As I see it, t h e r e  a r e  two d i f f e r e n t  methods by which t h e  i s s u e  may be 
answered: t h e  Pres id ing  Of f i ce r  can hea r  t h e  ma t t e r  o r  t h e  f u l l  Commission 
can hear  it. 

3. Someone ( e i t h e r  t h e  Pres id ing  Of f i ce r  o r  a l l  t h e  members) must have t h e  
r e s p o n s i b i l i t y  t o  decide and determine t h e  c o r r e c t  process .  I f  my 
i n t e r p r e t a t i o n  of Commission Law gene ra l ly  and t h e  law/fac t  i s s u e  
s p e c i f i c a l l y  was d i f f e r e n t  ( I  no te  t h a t  I have been requi red  t o  make my own 
i n t e r p r e t a t i o n  without  b e n e f i t  of a n o t i c e  of motion, much less a motion o r  
b r i e f  from counse l . ) ,  I would have t h e  f u l l  Commission p a r t i c i p a t i n g .  But, 
a t  t h i s  po in t ,  absent  a s s i s t a n c e  from counsel  o r  d i r e c t i v e  guidance from 
competent au tho r i t y ,  my b e s t  i n t e r p r e t a t i o n  is t h a t  I have t h e  a u t h o r i t y  t o  
do what I have d i r e c t e d  be done. I f  I d i d  not  be l i eve  I had t h a t  au tho r i t y ,  
I would not  at tempt t o  e x e r c i s e  it. 

4. I was r e c a l l e d  t o  a c t i v e  duty on 14 Ju ly  2004. I made and continue t o  
make a thorough s tudy  of what you c a l l  t h e  " . . .h ie rarchy  of  law t h a t  a p p l i e s  
t o  m i l i t a r y  commissions." I have done t h i s  without  t h e  a s s i s t a n c e  of 
counsel  - some of whom, I note, have been working t h e s e  i s s u e s  f o r  over  s i x  
months. 
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5. In this regard, I have asked counsel for both sides to file notice of 
motions, and then motions. Certainly, since I did not limit the scope of 
potential motions, one could or should have been made to show me that my 
interpretation of the law/fact question is incorrect. Until I see a motion 
by a counsel detailed to the case which convinces me that my interpretation 
of Commission Law is incorrect, I must go with what I currently believe to 
be correct. I know of no other way to proceed at this point, but counsel 
have the opportunity to show me otherwise. 

6. You closed your email with the observation, "I leave it to detailed 
defense counsel to interpret these provisions for themselves and raise 
whatever objections they determine to be in their clients' best interests." 
I wholeheartedly agree with your observation insofar as it applies to the 
substance of the objections which they might raise and the motions which 
they might make. I do not read your comment to imply that counsel may 
refuse to participate in the process of raising objections or making 
motions. 

7. I ask you within the limits of your position to urge Defense Counsel to 
file the appropriate motions. I also echo your mention of the rules of 
professional responsibility with respect to candor toward the tribunal. 
Candor tells me that if a counsel honestly believes that I do not have 
certain authority, the counsel should file a motion, in order to show me my 
error. Until such a time, my interpretation is the one which will be used 
by this Presiding Officer. 

Peter E. Brownback I11 

COL, JA 
Presiding Officer 

----- Original Message ----- 
~rom:- Col, < m a i l t c  DoD OGC 

To: 'Pete Brownback' <mailtci-) 
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Sent: Thursday, July 29, 2004 5:37 PM 

Subject: RE: Counsel and the Authority of the Presiding Officer 

COL Brownback, 

1. I disagree with your interpretation that you have the authority to 
conduct military commission proceedings without the presence of all 
commission members. In paragraph 3 of your 28 July 2004 memorandum to me, 
you state that you have certain powers to act on behalf of the military 
commission, to include the power to decide pretrial matters and motions and 
to order counsel to perform certain acts. You conclude by asserting that 
you "have authority to order those things which I order done." However, it 
is clear to me that reasonable minds may disagree about the extent of your 
powers. 

2. While your assertion of authority may be consistent with the powers of a 
judge in an established criminal justice system, those same powers do not 
necessarily apply to a presiding officer in military commissions established 
pursuant to the President's Military Order of 13 November 2001. There is a 
hierarchy of law that applies to military commissions. The President's 
Military Order, which sits atop that hierarchy, establishes the governing 
principles for military commissions. The subsequent Military Commission 
Orders and Instructions that have been issued cannot be inconsistent with 
the President's Military Order, as recognized by section 6(a) of the 
President's Military Order and Military Commission Order No. 1 (see 
paragraph 78). All powers exercised by a presiding officer must flow from, 
and not be inconsistent with, the President's Military Order. 

3. The President's Military Order requires that orders and regulations 
issued with respect to military commissions shall provide for "a full and 
fair trial, with the military commission sitting as the triers of both fact 
and law. " (see Section 4 (c) (2) ) . A plain language interpretation of this 
provision of the President's Military Order requires that the military 
commission members, as a whole, decide issues of fact and law. Any 
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provisions inconsistent therewith would be invalid. Although I recognize 
that some portions of the Military Commission Orders and Instructions may be 
inconsistent with this provision in the President's Military Order, to the 
extent that those orders and instructions are inconsistent with the 
President's Military Order, they are invalid. 

4. In his memorandum to the Legal Advisor to the Appointing Authority, 
dated 28 July 2004, your assistant, Mr. Hodges, states that this provision 
in the President's Military Order "might be misinterpreted by others in 
determining the role of the Presiding Officers vis-a-vis the other 
Commission Members." Mr. Hodges then concedes that an ambiguity between the 
President's Military Order and the Military Commission Orders and 
Instructions "may make it unclear which pretrial functions a Presiding 
Officer may perform without involvement by other Commission Members." Your 
assistant's concession stands in stark contrast to your assertion of 
unlimited and unquestioned power. My understanding of the President's 
Military Order is clear - only the military commission (not the presiding 
officer alone) may act as triers of both fact and law. The President has 
made a determination that there should not be a judge in this process. 
Furthermore, the President determined that it is "not practicable to apply 
in military commissions . . . the principles of law and the rules of 
evidence generally recognized in the trial of criminal cases in the United 
States district courts." (see Section l(f)). Although Mr. Hodges may find 
this to be an inefficient and unwieldy process, it is the one that the 
President has provided. 

5. The views I express here are my own, as Chief Defense Counsel. As such, 
I leave it to detailed defense counsel to interpret these provisions for 
themselves and raise whatever objections they determine to be in their 
clients' best interests. However, as supervisory attorney for all defense 
counsel involved in military commissions, I recognize certain duties that 
all counsel have with respect to the military commissions. At a minimum, 
these duties include those discussed in Rule 3.3 of the Army Rules of 
Professional Conduct for Lawyers, Rule 3.3 of Navy JAGINST 5803, and Rule 
3.3 of the Air Force Rules of Professional Conduct. These provisions all 
pertain to an attorney's duty of candor toward a tribunal. I am advising 
defense counsel to uphold their responsibilities under applicable 
professional responsibility standards. 

c01- 

Chief Defense Counsel 

Office of Military Commissions 
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Subject: Counsel and the Authority of the Presiding Officer 

Memorandum For: -chief Defense Counsel 
July 2004 

Subject: Counsel and the Authority of the Presiding Officer 

1. References : 

a. The President's Military Order of 13 November 2001 

b. DOD Military Commission Order No. 1, 21 March 2002 

c. DOD Dir 5105.70, 10 February 2004 

d. DOD Military Commission Instruction 1, 30 April 2003 

e. DOD Military Commission Instruction 3, 30 April 2003 

f. DOD Military Commission Instruction 4, 30 April 2003 

g. DOD Military Commission Instruction 5, 30 April 2003 

h. DOD Military Commission Instruction 6, 30 April 2003 

i. DOD Military Commission Instruction 7, 30 April 2003 

j. W D  Military Commission Instruction 8, 30 April 2003 

k. DO0 Military Commission Instruction 9, 26 December 2003 

1. Memorandum, Mr. Hodges to Legal Advisor to the Appointing 
Authority, 
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Ju ly  2004 ( I n c l  1) 
Subject :  Need f o r  MCO I n s t r u c t i o n s  o r  Decision, 28 

2. I t  has come t o  my a t t e n t i o n  (e .g. ,  s e e  I n c l  2 - Email from LCDR - 
28 J u l  04) t h a t  c e r t a i n  counsel may be opera t ing  under a misapprehension 
concerning my a u t h o r i t y  a s  t h e  Pres id ing  Of f i ce r .  Please note  t h a t  t h i s  
memorandum does not  s p e c i f i c a l l y  address  any ca se  o r  any counsel - it covers  
a l l  four  of t h e  ca se s  t o  which I have been d e t a i l e d  and a l l  o f  t h e  counsel,  
whether prosecut ion  o r  defense, d e t a i l e d  t o  those  cases .  

3. So t h a t  t h e r e  is no ques t ion  of my view i n  t h e s e  mat te rs ,  le t  me s t a t e  
t h e  f 01 lowing: 

a .  I have t h e  a u t h o r i t y  t o  set, hear ,  and dec ide  a l l  p r e t r i a l  
mat te rs .  

b. I have t h e  a u t h o r i t y  t o  order  counsel t o  perform c e r t a i n  
a c t s .  

c .  I have t h e  a u t h o r i t y  t o  s e t  motions d a t e s  and t r i a l  da t e s .  

d .  I have t h e  au tho r i t y  t o  a c t  f o r  t h e  Commission without t h e  
formal assembly of  t h e  whole Commission. 

The above l i s t i n g  is  not  supposed t o  be a l l  i nc lu s ive .  Perhaps a b e t t e r  way 
o f  looking a t  t h e  mat te r  is  t o  s a y  t h a t  I have a u t h o r i t y  t o  o rde r  t hose  
t h ings  which I order  done. 

4 .  I base my view upon my reading and i n t e r p r e t a t i o n  of t h e  re ferences .  ( I  
note  t h a t  my a n a l y s i s  of t h e  re ferences  comports with t h a t  contained i n  
r e f e r ence  11.) I recognize t h a t  any one person ' s  i n t e r p r e t a t i o n  of var ious  
documents might be wrong. However, i n  t h e  ca se s  t o  which I have been 
appointed a s  Pres id ing  Off icer ,  my i n t e r p r e t a t i o n  is  t h e  one t h a t  counts:  

a1 u n t i l  t h e  ca se s  have been resolved and t h e  cases  a r e  reviewed, i f  
necessary,  by competent reviewing a u t h o r i t y  (See r e f e r ence  l k . ) .  A t  t h a t  
t i m e ,  t h e r e  w i l l  be an oppor tuni ty  f o r  advocates, f o r  e i t h e r  s ide ,  t o  s t a t e  
t h a t  t h e  Pres id ing  Of f i ce r  was wrong i n  h i s  i n t e r p r e t a t i o n  of t h e  re ferences  
o r  i n  h i s  a c t i o n s  based upon those  i n t e r p r e t a t i o n s .  I f  so,  competent 
reviewing a u t h o r i t y  w i l l  determine t h e  remedy, i f  any. O r ,  

b )  u n t i l  supe r io r  competent a u t h o r i t y  (The Pres ident ,  The Sec re t a ry  of 
Defense, The General Counsel of t h e  Department of Defense, The Appointing 
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Authority) issues directives stating that what I am doing is incorrect. 

5. NO counsel before the Comission is a competent reviewing authority or a 
superior competent authority. When I issue an order, counsel are encouraged 
and required, by myself and their oaths, to tell me that they believe I am 
acting improperly and to provide me the citations and interpretations which 
support their beliefs. I will consider such reply. I will then make a 
decision. If my decision is that my prior order will stand, counsel are 
required to comply with my order. 

6. In this regard, I direct your attention to paragraph 4A(5) (b) of 
reference lb. As you stated in an email to the Appointing Authority today, 

As you are aware, my primary responsibility as Chief Defense Counsel is to 
provide professional supervision for the personnel assigned to the Office of 
the Chief Defense Counsel. As we proceed, I believe that it is critical for 
individuals involved in this process to stay within their areas of 
responsibility. 

The Chief Defense Counsel, the Chief Prosecutor, the Appointing Authority, 
all counsel, and myself have varying areas of responsibility. I do not wish 
to have a case delayed, an accused disadvantaged, or a counsel lost due to a 
misunderstanding by counsel of my authority. There is plenty of time on 
appeal, if necessary, to correct any mistake I might make. Once a counsel's 
objection to an order is on the record (by memorandum, email, or witnessed 
conversation - to name but a few methods), the counsel must accept and 
comply with my order or face sanctions, which no one wishes to have happen. 

2 Incl: 

as 

Peter E. Brownback I11 

COL, JA 

Presiding Officer 

CF: 

Appointing Authority 

Legal Advisor to the Appointing Authority 

Chief Prosecutor 

All Counsel 
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Note to COL ~ C O L  Swann, 

If I failed to cc any counsel currently detailed to cases, please 
insure that this email is forwarded to them. 

COL Brownback 



DEPARTMENT OF DEFENSE 
OFFICE OF GENERAL COUNSEL 

1 6 0 0  DEFENSE PENTAGON 
WASHINGTON. DC 2030 1 - 1600 

MEMORANDUM FOR Presiding Officer, Colonel Peter Brawnback 

SUBJECT: Prescnce of Members and Alternate Members at Military Commission 
Sessions 

The Orders and instructions applicable to trials by Military Commission require the 
presence of all members and altcmate members at all sessions/proceedings of Military 
Comrnjssions. 

The President's Military Order (PMO) of November 13,200 1. "Detention, Treatment, 
and Trial of Certain Non-Citizen.. in the War Against Terrorism," requires a full and fair 
trial, with the military commission sitting as the triers of both fact and law. See Section 
4(c)(2). The PMO identifies only one instance in which the Presiding Officer may act on 
an issue of law or fact on his own. 'I'hen, it is only with the members present that he may 
so act and the members may overmle the Presiding Officer's opinion by a majority of the 
Commission. See Section 4(c)(3). 

Further, Military Commission Order (MCO) No. I requires the presence of al I 
members and alternate members at all sessions/proceedings of Military Commissions. 
Though MCO No. 1 delineates duties for the Presiding Officer in addition to those of 
other Commission Members, it does not contemplate convening a session of a Military 
Commission without all of the members present. 

The "Commission" is a body, not a proceeding, in and of itself. Each Military 
Commission, comprised of membem, collectively has jurisdiction over violations of the 
laws of war and all other offenses triable by military commission. The following 
authority is applicable. 

MCO No. 1, Section 4(A)(l) directs that the Appointing Authority shall appoint 
the members and the aIternate member or members of each Commission. As such, 
the appointed members and alternate members collectively make up each 
"Commission." 

MCO No. 1, Section 4(A)( 1 ) also requires that the altematc member or members 
shall attcnd all sessions of the Commission. This requirement for alternate 
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members to attend all sessions assumes that members arc required to attend all 
sessions of the Commission, as we1 I. 

--------.-.-- -. ----.--. . -.- - .. ' .. .--. . ..,...- ---- ---... . ---.- 

a MCO No. I ,  Section 4(A)(4) directs the Appointing Authority to designate a 
Presiding Oficer from among the members of each Commission. ?'his is fwther 
evidence that the Commission was intended to operate as an entity including ail of 
the members. 

MCO No. I .  Section 4(A)('4) also states that the Presiding Officer will preside 
- , - .. - - . . - . - -. -. . . - -. - .- - - o f ~ i ~ - ~ p s h s - t F p o i n t & . -  - -- 

Implicit in this statement is the understanding that there am no proceedings 
without the Commission composed of and operating with all of its members. The 
Presiding Officer is only one of the appointed members to the Commission, who 
in addition. presides over the proceedings of the Commission. 

- - -- . -- - -- - - 

Legal Advisor to the Appointing Authority 
for Military Commissions 

cc: Chief Defense Counsel 
Chief Prosecutor 
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UNITED STATES OF W C A  

v. 

ALI HAMZA AL BAHLllL 

Meme Motion 
to Extend Deadlines for Filings 

1. This motion is filed by the Defense in the case of the United States v. Ali Hamza a1 

Bahld. 

2. Relid Requested: The Defense moves to extend the deadline for filings. 

3. Facts: 

a Detailed counsel is the sole defense counsel in this case. 

b. There have been two teams of pms~cutors working on this case for several years. 

c. Mr. a1 Bahlul bas not accepted detailed counsel because he wishes to be his own lawyer. 

4. Argument: 

Detailed defense counsel needs much more time in orckr to have any hope of garnering 

an attomeylclient relationship with Mr. al Bahlul. Counsel needs additionat time to attempt to 

coordinate the involvement of a Yemeni attorney. Consequently, in order for Mr. a1 Bahiul to 

have any hope of receiving a full and fair trial, detailed defense counsel must have more time. 

The United S m  has held Mr. a1 Bahlul for over four years, essential incommunicado. 

It takes time to pingaina measure of bust while at the same time mpccling his autonomy. It is in 

everyone's interest to have a trial with defense counsel working with the client to vigorously test 

the Government's evidence. Without more time, this will not happen. RespectfuIly request a 

lib& extensi fo filings. tl 
By: 

TOM 
Major, U.S. Army Reserves 
Detailed Dcfcnsc Counsel 
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) 
UNITED STATES OF AMERICA ) 

) 
) 
1 

v. 1 
) 
) 

ALI HAMZA AL BAHLUL ) 
) 
1 

Dl03 
DEFENSE REPLY TO 

PROSECUTION RESPONSE 

Motion to Quash the Order Directing 
a 28 February 2006 Hearing and Schedule 
an Immediate Hearing with All Commission 
Members 

March 2,2006 

1. This reply is filed by the Defense in the case of the United States v. Ali Hamza a1 Bahlul. 

2. Replies: 

a. The Prosecution never explains how its argument that the Presiding Officer serves as 

the sole trier of law can be reconciled with the PMO's plain language. Of course, the 

Prosecution fails to do so because it cannot. The revised MCO No. 1 is fatally inconsistent with 

the PMO's plain language. "The Supreme Court has instructed that a statute must be read as 

'mandated by [its] grammatical structure.' Ron Pair Enterprises, Inc., 489 U.S. [235,241 

(1989)l (relying on location of commas in 11 U.S.C. § 506(b) to provide interpretation of 

statute)." In re Frieouj; 938 F.2d 1099 (10th Cir. 199 1). Accord Int '1 Primate Prof. League v. 

A h  'rs ofTulane Educ. Fund, 500 U.S. 72,80 (1991). "[Tlhe plain meaning of a text 'will 

typically heed the commands of its punctuation.' Uirited States Nat'l Bank, 508 U.S. at 454." 

Kahn Lucas Luncaster v. Lurk Int'l, 186 F.3d 210,215 (2d Cir. 1999). The plain meaning of the 

PMO's language does not permit any one member of the commission to rule on legal questions. 

b. MCO 1 is not entitled to Chevron deference. The Prosecution wants Mr. A1 

Bahlul to be sentenced to incarceration at the conclusion of these proceedings. The government 

intends to continue deprive him of his liberty. This is a form of punishment. Mr. a1 Bahlul is 
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accused of committing war crimes. While Mr. a1 Bahld's case is not capital, other commissions 

may impose death sentences. The proceedings against Mr. a1 Bahlul are criminal in nature. 

c. Because these proceedings are criminal, Chevron deference is inapplicable. The 

United States Court of Appeals for the Sixth Circuit has explained, "Judicial deference 

under Chevron in the face of statutory ambiguity is not normally followed in criminal cases. See 

[Evans v. United States Parole Comm'n, 78 F.3d 262,265 (7th Cir. 1996).] The rule of lenity 

requires a stricter construction of 'ambiguity in a criminal statute,' not deference." Dolfi v. 

Pontesso, 1 56 F.3d 696,700 (6th Cir. 1998) (quoting United States v. Lanier, 520 U.S. 259,255 

(1 997)). Writing for the United States Court of Appeals for the District of Columbia, Judge Starr 

similarly observed, 'Weedless to say, in this criminal context, we owe no deference to the 

Government's interpretation of the statute." United States v. McGo& 83 1 F.2d 107 1, 1080 n. 17 

(D.C. Cir. 1987). Justice Scalia has similarly noted that "we have never thought that the 

interpretation of those charged with prosecuting criminal statutes is entitled to deference." 

Crmrdon v. United States, 494 U.S. 152, 177 (U.S. 1990) (Scalia, J., concurring in the result). 

Accordingly, no deference is owed to the Secretary of Defense in assessing whether MCO 1 

violates the PMO. 

d. The Prosecution's reliance on presidential silence is unpersuasive. The Supreme 

Court has repeatedly emphasized that "congressional silence 'lacks persuasive significance."' 

Brown v. Gardner, 5 13 U.S. 1 l5,12 1 (1994) (quoting Central Bank of Denver, A? A. v. First 

Interstate Bank of Denver, A? A., 5 1 1 U.S. 164, 187 (1 994) (quoting Pension Benefit Guaranty 

Corporation v. LTV Corp., 496 U.S. 633,650 (1990))). Justice Scalia famously opined that 

"vindication by congressional inaction is a canard,"' a view originally expressed in his dissent in 

' Johnson v. Trumportation Agency, 480 U.S. 616,663 (1987) (Scalia, J., dissenting). 
RE 170 (a1 Bahlul) 
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Johmon v. Tramportation Agency that was later endorsed by the majority in Patterson v. 

McLean Credit Union, 491 U.S. 164, 175 (1989). Justice Scalia observed that legislative silence 

is simply too ambiguous - it could mean any number of things, including "unawareness" of the 

situation that the silence allegedly endorses. Johnson, 480 U.S. at 663 (Scalia, J., dissenting). 

e. These concerns are equally applicable to the Prosecution's novel attempt at 

interpretation by presidential silence. The Prosecution argues that President Bush's failure to 

repudiate MCO No. 1 means that he must have agreed that it was consistent with the PMO, 

"particularly considering that the changes were made public on 3 1 August 2005 after 

coordination with various agencies in the United States Government." D-103, Prosecution 

Response to Presidi* Officer Direction to Respond to Certain Questions at 7 (2 March 2006). 

There is simply no reason to believe that the President does-and there is also no reason that he 

should-follow the minutia of the military commission process. On 29 August 2005-two days 

before the Secretary of Defense issued the revised MCO No. 1, - Hurricane Katrina devastated 

the Gulf Coast, killing more than 1,200 people and causing tens of billions of dollars in damage. 

Meanwhile, U.S. troops were conducting combat operations in Iraq and Afghanistan. To believe 

that in the midst of such crises, the President of the United States took the time to peruse the 

revised MCO 1 and compare it to his PMO is absurd. 

f. Finally, the Prosecution argues that a challenge to the fatal inconsistency between the 

PMO and MCO No. 1 is not a jurisdictional defense. Prosecution Response at 7 7. But Supreme 

Court precedent reveals that the fatal inconsistency is a jurisdictional defect. As the United 

States Supreme Court has stated: 

A cow-martial organized under the laws of the United States is a court of special 

and limited jurisdiction. It is called into existence for a special purpose and to 
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perform a particular duty. When the object of its creation has been accomplished 

it is dissolved. 3 Greenl. Ev. 5 470; Brooks v. Adams, 11 Pick. 44 1,442; Mills v. 

Mmin, supra; Duffield v. Smith, 3 S. & R. 590,599. Such also is the effect of 

the decision of this court in Wise v. Withers, 3 Cranch, 33 1, which, according to 

the interpretation given it by Chief Justice Marshall in Ex parte Watkins, 3 Pet. 

193,207, ranked a court-martial as "one of those inferior courts of limited 

jurisdiction whose judgments may be questioned collaterally." To give eflect to 

its sentences it must appear sffinnatively and unequivocally that the court was 

legally constituted; that it hadjurirdiction; that all the statutory regulations 

governing its proceedings had been complied with, and that its sentence was 

conformable to law. Dynes v. Hoover, 20 How. 65,80; Mills v. Martin, 19 Johns. 

33. There are no presumptions in its favor so far as these matters are concerned. 

As to them, the rule announced by Chief Justice Marshall in Brown v. Keene, 8 

Pet. 1 12, 11 5, in respect to averments ofjurisdiction in the courts of the United 

States, applies. His language is: "The decisions of this court require, that 

averment of jurisdiction shall be positive -- that the declaration shall state 

expressly the fact on which jurisdiction depends. It is not sufficient that 

jurisdiction may be inferred, argumentatively, fiom its averments." All this is 

equally tme of the proceedings of courts-martial. Their authority is statutory, and 

the statute under which they proceed must be followed throughout. The facts 

necessary to show their jurisdiction and that their sentences were conformable to 

law must be stated positively; and it is not enough that they may be inferred 

argumentatively. 
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Rtmkle v. United States, 122 U.S. 543,555-56 (1 887). 

g. This reasoning is even more applicable to trials by militaq commission, which are 

even less formal tribunals than courts-martial. If the military commission was not constituted in 

conformance with the regulations that govern it, it has no jurisdiction to act. And where the 

regulations that govern it are in fatal conflict, it is impossible for the commission to act in 

conformance with those regulations. The questions of which members will make legal rulings 

and which will make factual determinations go to whether the commission is properly 

constituted to perfonn each of its functions. Those are jurisdictional issues. Accordingly, the 

Prosecution bears the burden to establish that the regulations governing the commissions are not 

in fatal conflict. See United States v. Oliver, 57 M.J. 170, 172 (C.A.A F. 2002) ("Jurisdiction is 

an interlocutory issue, to be decided by the military judge, with the burden placed on the 

Government to prove jurisdiction by a preponderance of the evidence"). 

h. The Prosecution's argument for deference to MCO 1 is without merit. The revised 

MCO 1 violates the PMO and it is this commission's duty to say so. 

2. Attachments: No fhrther attachments. 

By: 
TOM FLEENER 
Major, U.S. Army Reserves 
Detailed Defense Counsel 
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Hodges, Keith H. CTR OMC 

From: 
Sent: 
To: 

Cc: 

Subject: 

Keith Hodges 

> ----- Orig ina l  Message----- 
> From: Brownback, Pe ter  E.  COL OMC 
> Sent:  Thursday, March 02, 2006 6:27 PM 
> To: Hodges, Keith H.  CTR OMC 
> Subject :  Decision on Defense Request f o r  Delay 
> 
> M r .  Hodges, 
> 
> Please forward t h i s  t o  counsel i n  t h e  case  of US v. A 1  Bahlul and t o  
> a l l  concerned p a r t i e s .  
> 
> Please make i t  p a r t  of t he  PO 103 F i l i n g  Se r i e s .  
> 
> COL Brownback 
> 
> 
> A l l  counsel i n  United S t a t e s  v. A 1  Bahlul,  
> 
> 1. The Pres id ing  O f f i c e r  has considered t h e  defense reques t  f o r  an 
> extens ion  on the  motions f i l i n g  deadl ine  contained i n  RE 169, t h e  defense 
> comments, and the  prosecution comments, a s  s t a t e d  on t h e  record on 2 March 
> 2006. 
> 
> 2. The concerns s t a t e d  on t h e  record  remain v a l i d .  
> 
> 3. Defense is granted a de l ay  u n t i l  1700 hours, 18 Apr i l  2006, t o  
> f i l e  law motions a s  t h a t  term i s  def ined  i n  PO 103 D. 
> 
> 4. The Pres id ing  Of f i ce r  recognizes t h a t  t h i s  i s  not  t h e  de l ay  which 
> t h e  defense requested.  I f  t h e  defense  be l i eves  t h a t  it i s  unable t o  meet 
> t he  f i l i n g  deadline,  t h e  defense w i l l  provide t h e  following: 
> 
> a .  The reason why t h e  f i l i n g  deadl ine  can no t  be m e t .  
> b. Notice of motions f o r  a l l  motions which it in t ends  t o  
> f i l e  (See paragraph 7, POM 4-3. ) . 
> c .  A succ inc t  and exac t  s tatement  of t h e  d a t e  t o  which i t  
> wishes t h e  f i l i n g  requirement extended. 
> d .  The reasons why such a d d i t i o n a l  de l ay  is needed. 
> 
> This reques t  f o r  extension,  a s  ou t l i ned  i n  4a-d above, must be filed*171 (alBahllJ1) 
> l a t e r  than 1700 hours, 14 Apr i l  2006. Page 1 of 2 
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> 
> 5. The f i l i n g  deadl ine  f o r  t h e  prosecution is extended a s  done f o r  t he  
> defense above. 
> 
> 6. The f i l i n g  requirements f o r  ev iden t i a ry  motions w i l l  be s e t  during the  
> f irst  Apr i l  2006 t r i a l  term a t  Guantanamo. The p a r t i e s  w i l l  be advised i f  
> t h e i r  presence i s  requi red  a t  Guantanamo NLT 21 March 2006. 
> 
> 7. If e i t h e r  p a r t y  r equ i r e s  a  sess ion  during the  f i r s t  ~ p r i l  2006 t r i a l  
> term, t h e  pa r ty  w i l l  s o  advise  t h e  Presiding Off icer  a s  soon as poss ib le .  
> 
> 
> Pe te r  E. Brownback 111 
> COL, J A ,  USA 
> Presiding Off icer  
> 
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Hodges, Keith H. CTR OMC 

F m :  Hodaes. Keith H. CTR OMC 

Order 

Your attention is invited to the decision of the Presiding Ofiicer pasted below. 

Counsel in US v. Al Bahlul, 

1. As used in this email, 'serving counsel' is the counsel attempting to serve discovery materials. 'Receiving counselm is 
the counsel upon whom discovery materials are to be served. 

2. Sewing counsel will notify receiving counsel when prepared to serve discovery. This notification will be by mil. The 
proposed service time will be during normal duty hours for the Washington, DC area. 

3. Serving counsel will physically take the discovery material to the receiving counsel's office. Serving counsel will 
attempt to make service on the receiving counsel. If the receiving counsel is not present and has failed to designate a 
person to receive discovery in hidher absence, serving counsel will leave a document at the receiving counsel's ofice 
advising receiving counsel that service was attempted. Serving counsel will email receiving counsel that service was 
attempted and notice left. 

4. The date on which the procedure detailed in paragraph 3 above will be the constructive date of service of discovery. 
Receiving counsel will arrange to retrieve the actual discovery material from serving counsel at a time and date, during 
normal duty hours for the Washington, DC area, of hiimer choice. 

5. If serving counsel makes the notification required by paragraph 3 above and receiving counsel does not or will not 
provide a time when he or she can receive discovery within 2 duty days of the request, the constructive time of service 
shall be the date of intended delivery. This matter will be documented by email to receiving counsel. Receiving counsel 
will arrange to retrieve the actual discovery material from counsel at a time and date, during normal duty hours for the 
Washington, DC area, of hisher choice. 

6. Unavailability of counsel to receive discovery along with refusing to designate a person to receive discovery during a 
counsel's absence will not be employed to prevent serving counsel from fuMlling their duties under the Discovery Order. 
In all cases where there is a delay in the actual service of discovery per paragraph 3 or 5 above, that delay will not be 
considered in determining whether to grant an extension to a filing deadline. If counsel wish to avoid the above-described 
procedure of constructive delivery dates, they should either be available to receive discovery or arrange for a person to 
receive it on their behalf. 

7. As an advisory matter, the undersigned advises all parties that there shall be no games played with the service of 
discovery. Counsel will not arrange to serve discovery only after learning about the projected absence of opposing 
counsel, nor will opposing counsel attempt to hinder the service of discovery. Discovery materials are served to facilitate 
trial preparation. 

Peter E. Brownback Ill 
COL, JA, USA 
Presiding Officer RE 172 (a1 Bahlul) 
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Wrth Hodger 
Assistant to the Plsdd i i  Omoers 

&, Ma&-& 2006223 PM 
To: 

0- PmaUjm Rrquat for an AmendmCnt to Dlrrrmry Older 

Defense objects. 

To open the rewice of discovery on anyone other detaikd counsel, unless the counrel speifially desiiates someone 
elm, takes the ability to manage discovery frwn the detnikd counsel. 

It is true. I was TDY when the Govt wanted to sew discowry. I was bed< for roughly two web w n  the Govt 
ultimatbly $mod nn. It b also true that I have an incredible amount of p a w  in thii case with assumably another 
incredibb amount of paper on the way. I want the a b l i  to contrd the receipt of dlsmvery. 

Major Tom Fbener 

ALCON - 
Per the Prssidii Om&s authorization on Ute record, and as an exce!ption to the procedures in the POMs, the 
Prosecutb submits the following email requost for an amendmm to the the Presiding Officeh discovery order of 
23 January 2006: 

1. Proracution mquests an amendment to the Presiding O m W s  discowry order dated 23 January 2008, paragraph 
14, wherein it states that service of discovery by the probeartion must be made to the detaibd defense counsel '... 
unkss th@ detailed defense counsel designates another lawful recipient ofthe items.' Prosecution request8 that the 
Pmiding Omcar mend the order to allow service of d items upon tha drteiled defense counsel (Me1 
Flmer), ttm debme parolegal aswed to the case (S - or mother paraon required to be designated by 
the detailed defense counsel in the absence of both tho detailed defense counsel and assigned defense paralegal. 

2. The pupse of thb request is to facilitate the orderly and timely transfer of mquired dsmvery ltwn the prosecution 
to the defbnse. It took from the date of the dkovery order until 13 Febrwy 2008 to 8anm the defame in the al 
Bahlul caw, primarSly kcruse the detailed dofern cocnsel had hbucbd his paralegal that she could not sign for or 
accept any dimvery on his behalf, and becwso detaW d d e m  counrel was nd avaitebb thmughout this period to 
ncshre d i i  personally. Upon inquiry as to whether a designee had been named. the proseation was told that 
none had been. 

VIR 

Lt Col- Col, USAFR 
P r ' r  RE 172 (a1 Bahkrl) 
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